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LANGUAGE RIGHTS IN 1997 


| / his publication is to complement the 1997 
Annual Report of the Commissioner of 
Official Languages on judicial developments in the 


area of language rights. ! 


We will deal first with court remedy applications 
under the Official Languages Act,? which is a quasi- 
constitutional enactment,3 followed by interventions 
by the Commissioner in other proceedings relating to 
the status of English and French. We will look at deci- 
sions concerning minority language education rights 
and other language matters. Last, we will deal with 
the follow-up to the Commissioner’s study on the 
Equitable Use of English and French before the 
Courts in Canada and other ongoing studies. 


Please note that the list of cases examined is not 
exhaustive. 


1 1997 Annual Report, page 24. 
2 Official Languages Act, R.S.C. 1985, c. 31 (4th Supp.). 


3 See, inter alia, Canada (Attorney General) v. Viola, [1991] 1 F.C. 373 
(CA). 
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I. DECISIONS AND PROCEEDINGS UNDER THE OFFICIAL LANGUAGES ACT 


Under the Official Languages Act (hereinafter “the Act”) any 
person who has made a complaint to the Commissioner in respect 
of a right or duty set out in the Act may, under certain conditions, 
apply to the Trial Division of the Federal Court for a remedy. 
Such an application under Subsection 77(1) is heard and deter- 
mined in a summary manner. Evidence is introduced in the form 
of affidavits. If the Federal Court concludes that a federal institu- 
tion has failed to comply with the Act it may grant such remedy 
as it considers appropriate and just in the circumstances. It should 
be noted that the remedy provided for in Part x does not abrogate 
or derogate from any other right of action a person may have. 


While the Commissioner may not apply for such a remedy on 
his own authority, he may do so on behalf of and with the con- 
sent of a complainant, under Subsection 78(1) of the Act. The 
Commissioner may also seek leave to intervene as a party to an 
existing proceeding. | 


Since the legislative provisions concerning this court remedy 
came into force on September 15, 1988, the Commissioner has 
made seven applications to the Federal Court with the consent of 
complainants.4 Six are still pending.$ There are also 13 other 
ongoing applications initiated by complainants. In each case the 
Commissioner was either named as a third party or was granted 
intervenor status. 


APPLICATIONS INITIATED BY THE COMMISSIONER 


The Commissioner has not filed any applications with the con- 
sent of complainants under Paragraph 78(1)(a) of the Official 
Languages Act since last year’s Annual Report. However, the 
Commissioner has submitted the issue of the determination of the 
language obligations of Air Canada’s regional carriers to the Fed- 
eral Court in the form of a reference. 


a= 


Ground services at Halifax Airport 


On December 16 the Federal Court heard Air Canada’s motion 
on the preliminary arguments in the application concerning Hali- 
fax Airport? requesting the dismissal of evidence of similar 
complaints filed by the Commissioner in the form of three affi- 
davits. The similar complaints were filed pursuant to Section 79 
of the Act. 


In his decision handed down on December 31 Mr. Justice 
Dubé dismissed Air Canada’s application on all points. He con- 
cluded that evidence consisting of similar complaints was 
admissible under Section 79. Similar complaints may include 
those where the file has been closed. In addition, such complaints 
do not need to bear on situations identical to those involved in the 
complaint that is the subject of the application under Part x. Mr. 
Justice Dubé stated (p. 9): 


[Our translation] This section is unique of its kind and is not 
found in other similar legislation. The intention of the legisla- 
tor is clearly to present a complete context to the Court... 
In my opinion the purpose of Section 79 is to enable the Com- 
missioner to demonstrate to the Court the existence of a 
systemic problem that has persisted for some years. Without 
the submission in evidence of all complaints of the same 
nature the Court will not be able to assess the scope of the 
problem and the circumstances of the remedy. 


Mr. Justice Dubé specified that it will be up to the judge presid- 
ing at the hearing on the merits to determine the weight to be 
given to eyidence from similar complaints on the basis of its pro- 
bative value. At the preliminary stage, therefore, it is not 
appropriate to disregard such evidence and thereby prevent its 
consideration at the hearing on the merits. 


Further, Mr. Justice Dubé took up two issues raised by Air 
Canada which should only have been dealt with in the hearing on 
the merits. He dismissed Air Canada’s arguments that the Com- 


Commissioner of Official Languages V. Air Canada, T-1989-96; Commissioner of Official Languages v. Air Canada, T-2043-96; Commissioner of Official Languages v. Air Canada, T- 


2536-96; Commissioner of Official Languages v. Air Canada, T-2443-90; Commissioner of Official Languages v. Via Rail Canada Inc., T-1389-91; Commissioner of Official Languages 
v. The Queen (Human Resources Development), T-1601-94; Commissioner of Official Languages v. The Queen (National Defence and Chief of the Defence Staff), T-2857-96. 


5 Commissioner of Official Languages y. Air Canada, T-1989-96; Commissioner of Official Languages v. Air Canada, T-2043-96; Commissioner of Official Languages v. Air Canada, T- 


2536-96; Commissioner of Official Languages v. Via Rail Canada Inc., T-1389-91. The hearing of the Commissioner’s application against Via Rail Canada was originally scheduled for 
January 5, 1998. This recourse is about the availability of service in English and in French aboard Via trains operating between Montreal, Ottawa and Toronto and at significant demand 
stations along these routes. A pre-trial conference was held in Montreal, in December 1997, before the case management judge. Given the scope of the significant changes that will take 
place in the coming months at Via the Commissioner thought it was best to postpone the hearing of the case. Via will modify the composition and duties of its work crews aboard trains in 
the spring of 1998. Via intends, in particular, to hire bilingual staff who will be assigned to trains operating between Montreal, Ottawa and Toronto. In 1998 the Commissioner will evalu 
ate the effectiveness of these new measures in terms of the provision of services to the travelling public in both official languages; Commissioner of Official Languages v. The Queen 
(Human Resources Development), T-1601-94; Commissioner of Official Languages v. The Queen (National Defence and Chief of the Defence Staff), T-2857-96. 


6 The cases filed in the Federal Court of Canada as of December 31, 1997, are Leblanc v. The Queen (National Defence), T-53-96; Gagnon v. The Queen, T-537-96: Lavigne v. The Queen 
(Human Resources Development), T-1977-94 (A913-96); Rogers v. The Queen (National Defence), T-2712-95; Dupuis v. The Queen (Human Resources Development), T-2153-95; Côte 
v. The Queen (Revenue Canada - Custom and Excise), T-1051-92; Tessier v. The Queen (National Defence), T-2855-94; Stockus v. CBC et al., T-1677-94: Leduc v. The Queen (Foreign 
Affairs and International Trade Canada), T-1953-94; Duguay v. The Queen (National Defence), T-1874-97, Etienne v. The Queen (National Defence), T-1818-97; Chevalier v. Via Rail 
Canada Inc., T-1692-93; Rogers v. Attorney General of Canada (Correctional Service Canada), T-195-97. 


Commissioner of Official Languages v. Air Canada, T-1989-96. 


missioner could not place in evidence complaints predating the 
coming into force of the Official Languages (communications 
with and services to the public) regulations, SOR/92-48, (“Regu- 
lations”) as well as the argument that the number of complaints 
(and of complainants) was a factor to be considered in determin- 
ing whether the airport was subject to significant demand. On the 
first point, the judge stated that any similar complaint since the 
coming into force of the Act in 1988 could be considered. As to 
the second point, the judge clearly stated that the concept of “sig- 
nificant demand” is defined in Subsection 7(3) of the regulations. 
Air Canada will therefore no longer be able to raise these issues 
at the hearing on the merits. 


This decision is important because it is the first one bearing 
on the interpretation of Section 79, evidence of systemic prob- 
lems and evidence submitted in the form of closed files. Section 
79 had been invoked in Chouinard,8 but the Court had admitted 
the evidence from complaints of the same nature without giving 
its reasons for so doing in its order. On January 12, 1998, Air 
Canada appealed the decision. 


Services provided by regional carriers on behalf of Air Canada 


Last year we indicated that the Commissioner had initiated an 
application for a court remedy against Air Canada, with the con- 
sent of the complainant. That application, which was filed 
following the Commissioner’s investigation report into the legal 
relationship between Air Canada and its regional carriers,’ dealt 
specifically with in-flight services provided by Air Ontario. 


In his notice of motion the Commissioner argues that Air 
Canada, which is subject to the Act and to its regulations, is 
obliged to ensure that other persons or organizations acting on its 
behalf are capable of providing services to the public in both 
English and French as required by Section 25 of the Act. It is the 
Commissioner’s view that Air Canada’s regional carriers are in 
fact such organizations acting on behalf of Air Canada. As well, 
Air Canada is sole owner of Air Ontario, is identified on board 
Air Ontario flights and requires Air Ontario to follow Air Canada 
practices and procedures. The Commissioner is asking the Feder- 
al Court to order Air Canada to ensure that Air Ontario takes all 
measures necessary to provide in-flight services in both official 
languages on routes where there is significant demand. 


Since then the Commissioner has received, and continues to 
receive, complaints against all four of Air Canada’s regional car- 
riers. Air Canada has refused to accept any responsibility in this 
respect and is not forwarding the complaints to the regional carri- 
ers in question. (During the year the Commissioner decided to 
send notices of intent to investigate both to Air Canada and the 
regional carrier concerned by the complaint.) 


8 Chouinard v. The Queen (National Defence) decision of Mr. Justice Richard, Federal Court (Trial Division), handed down on June 


guage Rights in 1995 at p. 3 


9 Air Alliance, Air Ontario, Air Nova and Air B.C. 


FILING OF REFERENCE APPLICATION 


The Commissioner decided to seek a determination of the lan- 
guage obligations of Air Canada and its regional carriers by the 
Federal Court by instituting a reference under the provisions of 
Subsection 18.3 of the Federal Court Act, R.S.C. 1985, c. F-27. 
Unlike the application filed last year against Air Canada, which 
was seeking to confirm that Section 25 of the Official Languages 
Act applies to the regional carrier Air Ontario, the purpose of the 
reference is to determine the extent to which the Act as a whole, 
and particularly Section 3 thereof, applies to Air Canada and to 
all of its regional carriers. 


The Commissioner’s position also rests on the perception of 
the general public that Air Canada offers a single continuous set 
of services regardless of which of its regional carriers provides 
them. In the public’s view an Air Canada ticket should entitle 
travellers to consistent services in the official language of their 
choice without interruption, even when those services are provid- 
ed by an Air Canada regional carrier. 


In the application filed by the Commissioner in the Federal 
Court on March 26, 1997, three questions are posed: 


1) Are the regional carriers, which are wholly controlled by Air 
Canada, which is itself subject to the Act pursuant to Section 10 
of the Air Canada Public Participation Act, subject to the provi- 
sions of the Official Languages Act, and specifically of Part tv 
thereof concerning services to the public, by virtue of Section 3 
of the Act? 


2) If not, are the regional carriers other persons or organizations 
acting on behalf of Air Canada within the meaning of Section 
25 of the Official Languages Act? 


3) If the answer to the second question is affirmative, must Air 
Canada ensure that its regional carriers comply with the 
language obligations concerning services to the public to 
which it is subject, and what measures must Air Canada take 
to do so? 


In response to the reference application filed by the Commission- 
er, Air Canada filed a motion in the Federal Court to have the 
reference dismissed on the ground that it did not meet the tests 
laid down by the Federal Court, which provide that: 


1) the issue must be one for which the solution can put an end to 
the dispute that is before the tribunal 


2) the issue must have been raised in the course of the proceed- 
ings before the tribunal that makes the reference 


3) the issue must result from the facts that have been proved or 
admitted before the tribunal 


29, 1995 (Court File No. T-768-92); see also Lan 


4) the issue must be referred to the court by an order from the 
tribunal that, in addition to formulating the issue, shall relate 
the observations of fact that gave rise to the reference. 


In her decision10 of July 9, 1997, Madam Justice Tremblay- 
Lamer of the Federal Court concluded, with respect to the motion 
by Air Canada, that the four tests had been properly met in the 
Commissioner’s application, having regard to the circumstances 
in which the questions were referred to the Court. Accordingly, 
Air Canada’s motion was dismissed and the reference allowed to 
proceed. It is to be hoped that the determination of the three 
questions referred to the Court will assist in resolving the com- 
plaints filed specifically against Air Canada’s regional carriers. 
However, on July 17, 1997, Air Canada appealed the decision 
and a date for the hearing of the appeal was to be set for early 
1998. 


APPLICATIONS INITIATED BY COMPLAINANTS 


Two applications were initiated by complainants in 1997; both 
are against the Department of National Defence. Briefly, in 
Duguay vy. The Queen (National Defence)!! the applicant alleges 
that he did not receive the services in French from DND to which 
he was entitled under the Act and that the violation of these rights 
eventually led to his unjust dismissal from the Canadian Forces. 


The findings of the Commissioner’s investigation were that 
the applicant, who was already at a disadvantage compared to his 
English-speaking peers by being required to pursue his on-the- 
job training in his second language, was further disadvantaged by 
the fact that he did not have the “functional” linguistic level 
required a priori. 


The Commissioner’s report also concluded that the posting of 
the complainant, who did not have a good knowledge of English, 
to a unilingual English military facility without first giving him 
training in English placed him in a more difficult situation than 
that of his English-speaking peers. Consequently, the report 
states that enrolling the complainant in an English-language 
training course at the start of his posting to CFB Greenwood 
(Nova Scotia) could have facilitated his integration into his work 
environment. 


Further, the report concluded that since service members have 
no control over their place of posting, members who need special 
services (in the opinion of specialists) which are not available in 
their language should be able to obtain a posting (at least a tem- 
porary one) to a base located close to a place where the services 
they need are available in their language. 


In the second case, Etienne v. The Queen (National 
Defence),!? the applicant is contesting the fact that a particular 
training course was not offered in French by DND. The applicant 
is seeking a declaration that the Department breached Section 36 
of the Act and is asking for a public written apology as well as 
damages. 


10 Reference by the Commissioner of Official Languages v. Air Canada; decision on motion, July 9, 1997; Federal Court (Trial Division), T-541-97. 


11 T-1874-97. 


2 T-1818-97. 


Il. INTERVENTIONS BY THE COMMISSIONER IN OTHER PROCEEDINGS RELATING TO 


THE STATUS OF ENGLISH AND FRENCH 


Subsection 78(3) of the Official Languages Act gives the Com- 
missioner the power to apply for leave to intervene in any 
proceeding relating to the status or use of English or French. 


Over the years the Commissioner has been given leave to 
intervene in important cases concerning the right to receive 
instruction in the language of the minority, which is guaranteed 
by Section 23 of the Canadian Charter of Rights and Freedoms, !3 


Association des parents francophones de la Colombie-Britannique et al. v. 
The Queen (British Columbia) 


In the 1996 Annual Report we noted!4 that the Supreme Court of 
British Columbia found, in Association des parents francophones 
de la Colombie-Britannique v. The Queen (British Columbia),!5 
the Francophone Education Regulation to be inconsistent with 
provisions in the School Act (as education should be provided 
through a school board and the Francophone Education Authority 
(FEA) does not constitute a school board) and hence invalid on 
that basis alone. The Court, per Mr. Justice Vickers, set out the 
points on which the substantive provisions of the regulation did 
not comply with the constitutional rights set out in Section 23 of 
the Charter. 


Although Mr. Justice Vickers found that the current statutory 
and regulatory framework violated Section 23 of the Charter he 
concluded that it was in no one’s interest that the existing frame- 
work be declared immediately inoperative. He therefore ruled on 
August 14, 1996 that the Francophone Education Regulation 
should remain in effect until the Legislative Assembly of British 
Columbia enacted appropriate legislation to give effect to Section 
23 of the Charter, such legislation to be enacted no later than the 
last day of the following session of the Legislative Assembly. 
The Province did not appeal this decision. 


In the spring of 1997 the province enacted Bill 45 and now 
contends that it has thereby complied with the Vickers judgment. 
The government rejected the amendments that the opposition put 
forward to improve the Bill. Those amendments were also pro- 
posed by the Association des parents francophones de la 
Colombie-Britannique (APFCB) and the Fédération des franco- 
phones de la Colombie-Britannique (FFCB). 


On December 11, 1997 the APFCB and the FFCB filed a new 
Statement of Claim against the Province of British Columbia.l6 
They take the position, inter alia, that the new School Act does 
not comply with the Vickers judgment. They also point out that 
there are other aspects of Bill 45 — which were not examined in 
the Vickers judgment — that are contrary to Section 23 of the 
Charter. 


At the pre-trial conference held before Mr. Justice Vickers on 
December 17, 1997, the Commissioner was granted leave to 
intervene. The plaintiffs were also allowed to proceed by way of 
summary application in order to have the following issues 
addressed: 


1) Whether the amended School Act meets the requirements of 
Section 23 of the Charter within the territory of the FEA. In 
particular the plaintiffs will be seeking a declaration that the 
Province has breached the Charter by failing to provide for 
the transfer of a proportionate share of assets in the territory 
to the FEA; 


2) Whether the School Act meets the requirements of Section 23 
of the Charter in the wards of Vancouver Island North and 
Okanagan Columbia Interior by failing to provide any degree 
of management and control of Francophone education to the 
parents living there who have rights under Section 23. In par- 
ticular the plaintiffs will be seeking: 


i) a declaration that the numbers of eligible children in these 
areas warrant the provision of the maximum degree of 
management and control of Francophone education and 
facilities 

ii) an order to extend, without delay, the jurisdiction of the 


FEA to the wards.of Vancouver Island North and 
Okanagan Columbia Interior 


iii) a declaration that, in order to comply with Section 23 of 
the Charter, the province must transfer a proportionate 
share of assets in those two wards to the FEA. 


The hearing will take place in Vancouver in April 1998. It 
remains a possibility that the school boards will seek leave to 
intervene. 


13 Reference Re Public Schools Act (Manitoba), [1993] 1 S.C.R. 839 (Supreme Court of Canada), (1990), 67 D.L.R. (4th) 488 (Manitoba Court of Appeal); Mahe v. Alberta, [1990] | 
S.C.R. 342 (Supreme Court of Canada), 42 D.L.R. (4th) 514 (Alberta Court of Appeal, 1987); Reference re Minority Language Educational Rights (P.E.I.) (1988), 69 Nfld & P.E.L.R 
236, 49 D.L.R. (4th) 499 (Supreme Court of Prince Edward Island - Appeal Division); Reference re Education Act of Ontario and Minority Language Education Rights (1984), 10 D.L.R 


(4th) 491 (Ontario Court of Appeal). 


14 Language Rights in 1996, at p. 11. 


15 L'Association des parents francophones de la Colombie-Britannique, et al. v. Her Majesty the Queen in Right of the Province of British Columbia et al., Supreme Court of British 
Columbia, No. A-890762, Vancouver Registry. The Commissioner has sought and obtained internevor status on September 12, 1994. 


16 L'Association des parents francophones de la Colombie-Britannique et al., v. Her Majesty the Queen in Right of the Province of British 


Columbia, No. A-970287, Vancouver Registry. 


Columbia et al., Supreme Court of British 


Séguin et al. y. Ontario 


The case of Séguin et al. v. Her Majesty the Queen in Right of 


Ontario'7 had not yet gone to trial by year’s end. The education 
reforms proposed by the Ministry of Education (Bill 104 concern- 
ing, inter alia, the establishment of eleven, subsequently twelve, 
French language school boards and Bill 160 concerning the 
implementation of the educational reform through the Education 
Improvement Commission) prompted the parties to suspend the 
case until January 1998. The purpose of the delay is to allow the 
parties to assess the impact of the reforms on the issues stated in 
this case, which originally sought to have a French-language 
Catholic school board established (Bill 104 established the 
Conseil scolaire catholique francophone de Prescott-Russell/ 
Stormont-Dundas-Glengarry as of January 1, 1998); in addition, 
this application challenged the inadequate funding of French 
language instruction (dealt with in part by Bill 160). The Commis- 
sioner has been granted intervenor status in this case in order to 
present clarifications regarding the interpretation of Section 23 of 
the Charter and the manner in which it should be implemented. 


The Société des Acadiens et Acadiennes du Nouveau-Brunswick et al. v. 
Governor in Council et al, 


The Commissioner was granted leave to intervene on April 29, 
1997, in Société des Acadiens et Acadiennes du Nouveau- 
Brunswick v. Governor in Council et al.,!8 a case dealing with 
the interpretation of Sections 3 and 15 of the Charter. 


The Société des Acadiens et Acadiennes du Nouveau- 
Brunswick (SAANB), the municipality of Saint-Louis de Kent 
and seven individuals initiated proceedings in the New Brunswick 
Court of Queen’s Bench in Edmundston on April 14, 1997, 
against the Governor in Council and other parties. There are two 
aspects to these proceedings: 


1) a notice of motion challenging the constitutionality of the 
Proclamation Declaring the Representation Order to be in 
Force as of January 8, 1996 for New Brunswick only (TR/96- 
9) (establishing the new electoral map) and of the Report of 
the Commission, primarily on the basis of Sections 3 and 15 
of the Charter, and 


i) 
— 


a notice of motion seeking an interlocutory injunction to have 
the Court exempt New Brunswick from the implementation of 
the Proclamation and of the Report of the Commission in 
New Brunswick for the next election and until the application 
in this matter is heard on the merits. 


The SAANB takes the position that the new electoral boundaries 
(applicable to the federal election held June 2, 1997) do not 
adequately take into consideration the geographical realities of 
the French-speaking population of the province. In effect, the 


SAANB argues that the new boundaries isolate portions of the 
French-speaking population by assigning them to different 
constituencies. This scattering of the French-speaking population 
allegedly reduces its relative importance in various federal rid- 
ings and thus diminishes its ability to have its voice heard at the 
federal level. The SAANB argues that this violates Sections 3 
(right to vote) and 15(1) (right to equality) of the Charter. 


Given the imminence of the federal election of June 1997 the 
SAANB filed a motion for an interim injunction before the Court 
of Queen’s Bench, asking that the Court issue an order exempt- 
ing the province of New Brunswick from the new electoral 
boundaries until such time as the merits of the suit had been 
heard and determined. In declining to issue the interim order Mr. 
Justice Angers of the Court of Queen’s Bench, in his April 29, 
1997 decision, recognized that the questions raised in the suit 
were sufficiently serious to merit attention, but could not con- 
clude that the refusal to issue an interim injunction would result 
in any irreparable harm to the applicant. On the contrary, the 
Court concluded that the potential harm caused by the issuance 
of an interim injunction, should the case fail on its merits at trial, 
outweighed any possible harm to the applicants. In the view of 
the Court it was preferable that all citizens enjoying the nght to 
vote be able to exercise it under the clearest possible conditions, 
something which an interim injunction could not guarantee. 


PROPOSED CHANGES TO THE FEDERAL COURT RULES 


Significant changes have been proposed to the Federal Court 
Rules; they are expected to come into force on March 28, 1998. 
These proposed rules were published in the Canada Gazette, 
Part I, on September 20, 1997, for the purpose of soliciting com- 
ments from the public and the legal profession. The 
Commissioner examined these rules bearing in mind the interests 
of individuals making applications under Part x of the Act as 
well as his own role in such proceedings. In light of the signifi- 
cant consequences the proposed rules would have on applications 
under Part x of the Act, the Commissioner sent his comments to 
the Federal Court Rules Committee for their consideration. 


The Commissioner’s letter to the Federal Court Rules Com- 
mittee noted both changes which are positive and those which he 
feels are undesirable. 


One of the positive observations which the Commissioner 
communicated to the Committee concerns the requirement that 
federal statutes and regulations appearing in authoritative com- 
pendia be reproduced in both official languages. This reflects the 
legal reality that both official language versions of statutes are 
equally binding and that the Court should always have regard to 
both. 


17 Séguin et al. V. The Queen in Right of Ontario et al., Ontario Court (General Division) (Court File No. 3831/92). 


18 Société des Acadiens et Acadiennes du Nouveau-Brunswick et al. v. Governor in Council et al.. E/C/204/97. 


The proposed rules contain needed clarifications with regard 
to the jurisdiction of the prothonotary, motions for directions 
(Rule 53), the service of documents (Rule 60) and interventions 
(Rule 109). 


Also among the additions commended by the Commissioner 
are those regarding the “status review” which is designed to 
accelerate the handling of cases by the Court and the requirement 
for the appellant to set out the complete and concise grounds 
intended to be argued in the notice of appeal (Rule 340). 


On the other hand, under the proposal, the same rules which 
apply to judicial review would apply to proceedings under Part x 
of the Official Languages Act. This proposal of the Rules Com- 
mittee appears to be in conflict with the intention of Parliament 
expressed in Section 80 of the Act. 


The fundamental differences between judicial review pro- 
ceedings and those under the Act call for separate rules tailored 
to the two types of proceedings. For example, an application to 
the Court made under Part x of the Act is a de novo review. The 
Court is not reviewing the investigation report of the Commis- 
sioner; rather, the role of the Court is to determine whether or not 
the Act was respected and any appropriate remedy. In addition, 
the Commissioner does not issue decisions. His reports may con- 
tain recommendations which are not binding upon anyone. 


The Official Languages Act contains specific statutory provi- 
sions concerning standing and intervention issues, rules of 
evidence and rules of confidentiality (Sections 60, 72, 73 and 74) 
with respect to information which the Commissioner obtains dur- 
ing the course of his duties. The Act requires the Commissioner 
to conduct his proceedings in private. No party is entitled as of 
right to be heard by the Commissioner or to obtain full disclosure 
of evidence gathered by the Commissioner. These provisions do 
not exist for various other tribunals subject to judicial review pro- 
ceedings. 


Lastly, Parliament has adopted a unique regime with respect 
to costs to be awarded in each case. 


In light of the important differences between judicial review 
proceedings and those under the Act the Commissioner perceives 
a number of difficulties with the proposed rules. Some of the 
problems which were brought to the Committee’s attention fol- 
low. 


When individuals make application to the Federal Court 
under Part x of the Act, Rule 301 compels them to name as a 
respondent “every person directly affected by the order sought in 
the application”. Rule 302 ensures that the tribunal in respect of 
which the application is brought receives the notice of applica- 
tion. Since the Commissioner of Official Languages is not “the 
tribunal in respect of which the application is brought” in appli- 
cations under the Act, there is no mechanism for ensuring that the 
Commissioner receives a copy of the notice of application so that 
he can decide whether or not to seek leave to intervene. 


Rule 304 stipulates that within 60 days following the filing of 
the notice of application the applicant shall file the application 
record, which includes supporting affidavits and a memorandum 
of fact and law. In proceedings under the Act, which as men- 
tioned above are de novo proceedings, applicants are in no 
position to file their memorandum of fact and law without having 
seen the affidavits of the opposing party. 


It must be recalled that the majority of applicants under the 
Act are individuals who are taking government institutions to 
court over alleged infringements of their rights under the Official 
Languages Act. The imbalance between the applicant and the 
government institution, in terms of resources and expertise, is 
already great without this additional important disadvantage. 


Further adding to this imbalance, later in the process when 
applicants do eventually receive a copy of the opposing party’s 
affidavit and memorandum of fact and law they are not entitled 
to make a reply. Thus applicants are never given the opportunity 
to react to the evidence produced by the federal institution until 
they appear before the court in person. Surely, it is not desirable 
for the court to spend its time hearing these arguments for the 
first time and in the detail which is required given that there was 
no opportunity for applicants to communicate these arguments in 
writing. The inevitable result is that the court hearings will be 
unnecessarily prolonged. 


Rule 305 provides that after the filing of the applicant’s record 
the respondent must also file a record containing affidavits and a 
memorandum of fact and law. In the absence of any rules govern- 
ing the filing of the documents of the intervenor it is presumed that 
this deadline must be respected by the intervenor as well. 


The Commissioner is of the opinion that 30 days is not suffi- 
cient time for either a respondent or an intervenor to prepare 
these significant documents. Many cases involve abundant facts 
and thus command numerous and lengthy affidavits. In cases 
under the Act which deal with systemic problems affidavits relat- 
ing to similar complaints may also be filed. In addition, it is the 
practice of the Commissioner to provide a translation of affi- 
davits in cases where the applicant speaks an official language 
other than that of the affidavit (which is the language of the affi- 
ant). 


So tight a deadline does not allow for the fact that affiants 
may live in different parts of the country and may not be avail- 
able at the critical time. In addition, for institutional parties there 
are usually a number of people to be consulted before a docu- 
ment is finalized. In sum, 30 days may not provide enough time 
for research, drafting, approval and service of all of the respon- 
dent’s or intervenor’s documents and therefore may create 
injustices. 


Another proposed rule which is problematic is Rule 306 
which states that cross-examination on affidavits must be com- 
pleted by all parties within 20 days after the filing of the 
respondent’s record. A rule which puts the evidence to test only 
after both the applicant’s and the respondent’s memoranda of fact 
and law have been filed with the Court seems illogical. Unlike 
judicial review applications under the Official Languages Act 
applications can involve complex fact situations. Such a short 
period may create difficulties for cross-examinations on numer- 
ous affidavits, especially in cases where the affiants are spread 
across the country. 


Cross-examination often allows the parties to narrow the facts 
that are in dispute. In fact, many cases are settled immediately 
following the examinations since significant facts come to light 
or are refuted during this stage. If the cross-examinations are held 
after the records of both parties are filed it is foreseeable that par- 
ties will frequently have wasted time and money debating issues 
which are no longer in dispute. Judges may also be spending 
their time preparing for cases which may end up being very dif- 
ferent from the ones which are ultimately debated before them, 
because of revelations exposed during cross-examinations. 


The Commissioner is concerned that the proposed modifica- 
tions in Part 5 of the Federal Court Rules will not attain the 
desired results of efficiency and fairness in applications under 
Part x of the Act. Rather, he fears that they will impose addition- 
al hardship on all parties without achieving any apparent 
improvements. 


lil. MINORITY LANGUAGE EDUCATION RIGHTS 


The full implementation of minority language educational rights 
under Section 23 of the Canadian Charter of Rights and Free- 
doms involves both legislative action as well as the practical 
application of legal provisions to specific factual situations. What 
constitutes sufficient numbers to justify a given level or scope of 
educational services necessarily involves factual issues which 
may give rise to disputes between parents and public authorities. 
Litigation therefore continues to arise and courts are called on to 
provide solutions to very real problems faced by various official 
minority language communities. This has been the case, for 
example, in the province of Prince Edward Island. 


PRINCE EDWARD ISLAND 


The School Act of Prince Edward Island sets out in Section 112 
the statutory principles by which the province proposes to imple- 
ment Section 23 of the Charter. To a great extent it reiterates the 
provisions of Section 23 regarding eligibility for official minority 
language education, the basic right to minority language education 
facilities (where numbers warrant) and the right of parents to par- 
ticipate in the management and administration of such 
education.!9 However, the statute also accords (at Section 114) a 
broad regulatory power to the Lieutenant Governor in Council: 


114. The Lieutenant Governor in Council may make regula- 
tions with respect to the French school system and, in 
particular, 


(a) prescribing the method for determining those who 
are entitled to receive French first-language 
instruction in the province 


19 The provisions of Section 112 read: 


(b) establishing procedures for determining the 
demand for French first-language instruction in the 
province. 


Part vi of the School Act Regulations contains the more specific 
provisions regarding the definition and delivery of French- 
language education. Among other things, the regulations 
establish a French School Board having province-wide jurisdic- 
tion, endow it with broad powers, and define sufficient numbers 
(as a prerequisite to the provision of French-language instruction) 
to mean at least 15 children over two consecutive grade levels 
who can reasonably be assembled for the purposes of providing 
French language instruction. The regulations also define the 
notion of a French school as meaning “a building or a part of a 
building which is designated as a school by the Minister...and is 
used, during school hours, to provide French-language instruc- 
tion to classes over several grade levels.” 


Despite the general authority given to the French School 
Board the Minister of Education retains considerable powers to 
which the Board is subject. For example, the Board, before mak- 
ing a conditional offer of French language instruction, must seek 
the Minister’s approval both with respect to the projected number 
of Section 23 children to be served by the anticipated class, and 
whether they can be reasonably assembled.20 Moreover, the Min- 
ister retains the ultimate authority to designate a French school.?! 


A recent decision of the Prince Edward Island Supreme 
Court22 has dealt with the application of these provisions to a 
long-standing request for French-language instruction in the town 
of Summerside. The French School Board, in dealing with the 
request (from a group of eligible parents supported by La Fédéra- 


“112(1) Subject to proof of eligibility as prescribed by the regulations, parents who are resident in Prince Edward Island have the right to have their children 
receive French first language instruction where numbers warrant, if one of the following criteria is met: 


(a) the first language learned and still understood of the parent is French; 


(b) the parent received primary school instruction in Canada in French as a first language: or 


(c) a child of the parent has received or is receiving French first language instruction in Canada at the primary or secondary level; 


(2) Where numbers warrant, French first language instruction provided pursuant to subsection (1) shall be provided in French language educational facilities 


in accordance with the regulations. 


(3) Residents of the province who meet the qualifications of subsection (1) have the right to participate in the administration and management of French first 


language instruction, whether or not they have any children. ” 


20 The regulations establish criteria (Subsection 6.08(2) of Division D, Part tv) for the exercise of the Minister’s discretion: 
“For the purpose of determining whether a sufficient number of children can reasonably be assembled, the Minister may examine if Section 23 children are sufficiently concentrated both 


geographically and by grade level, taking into account the following factors: 
(a) the proximity of existing classes and facilities to the area, 

(b) the number of Section 23 children in the area, 

(c) the potential for future admissions, 

(d) the distances over which the children must be transported, 

(e) the ages of the children.” 


21 The power of the Minister in this regard is found in Section 6.11: 
“6.11(1) The Minister may designate a school as a French school. 


(2) For the purposes of Subsection (1), the Minister shall take into consideration the following factors: 


(a) the number of students; 
(b) the number of grade levels; and 
(c) the reasonable assembly of the students in one location.” 


22 Arsenault-Cameron v. Prince Edward Island, Supreme Court of Prince Edward Island, January 
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tion des parents de l’Île-du-Prince-Édouard), had conducted a 
pre-registration which indicated that a total of 34 children would 
have sought enrollment in six elementary grades if such instruc- 
tion had been offered. Fifteen students would have registered for 
the first two grades. While a fully operational French-language 
school existed 28 kilometers from Summerside (the Ecole 
Evangéline) the majority of the parents concerned did not consid- 
er it appropriate to bus small children to another locality. In light 
of this and of the number of children involved the French School 
Board felt it would be justified in offering elementary instruction 
in French in a designated school in Summerside. It therefore 
sought the approval of the Minister as required under the regula- 
tions. 


In rejecting the request of the Board the Minister emphasized 
the difficulty the provincial government “would have with the 
establishment of a school for a small number of students who 
were already being offered transportation to an existing, well 
established program at l’École Évangéline. (p. 6)” He also felt that 
“this arrangement [met] the requirements of Section 23 of the 
Charter, as well as regulations established under the School Act.” 
(p. 6) In addition, he identified budget restrictions which had 
forced other boards to consider school closures even where enroll- 
ments were appreciably larger than that projected for a French 
school in Summerside. 


In an effort to meet budgetary concerns a further proposal was 
made to offer French instruction in Summerside but under the 
authority of the Ecole Evangéline. The supplementary costs to 
the latter school were estimated to be $40,000. This proposal also 
was rejected by the Minister. Legal action was commenced seek- 
ing a court order both recognizing the rights of the Summerside 
parents to a French school in their community and requiring the 
province to provide sufficient public funds to support its estab- 
lishment and operation. In addition, the court action sought to 
have parts of the regulations governing French-language educa- 
tion declared to be inconsistent with Section 23 of the Charter 
and therefore inoperative. 


In his judgment Mr. Justice DesRoches of the Prince Edward 
Island Supreme Court set out the underlying purpose which must 


be considered when interpreting and applying Section 23 of the 


Charter. In this regard, he quoted directly from decisions of the 
Supreme Court of Canada which have established that the pur- 
pose of Section 23 


...18 to preserve and promote the two official languages of 
Canada, and their respective cultures, by ensuring that each 
language flourishes, as far as possible, in provinces where it 


23 Mahe v. Alberta, [1990] 1 S.C.R. 342, at p. 362. 
24 Ibid. pp. 362-63. 


25 Mahe decision pp. 365-366. 


is not spoken by the majority of the population. The section 
aims at achieving this goal by granting minority language 
educational rights to minority language parents throughout 
Canada.”23 As Mr. Justice DesRoches pointed out, the link- 
age of language to culture was not incidental in the eyes of 
the Supreme Court: “Language is more than a mere means 
of communication, it is part and parcel of the identity and 
culture of the people speaking it. It is the means by which 
individuals understand themselves and the world around 
them. (p. 9)24 


Mr. Justice DesRoches also reviewed the Supreme Court’s ruling 
that Section 23 of the Charter entails a sliding scale of minority 
language education services depending on the numbers of eligi- 
ble students. Actual numbers will determine when classes as 
opposed to separate educational facilities are appropriate, as well 
as the degree of management and control to be accorded to par- 
ents of eligible students. Once again, he quoted the Supreme 
Court of Canada: 


The proper way of interpreting Section 23, in my opinion, is 
to view the section as providing a general right to minority 
language instruction. Paragraphs (a) and (b) of Subsection 
(3) qualify this general right: paragraph (a) adds that the right 
to instruction is only guaranteed where the “number of chil- 
dren” warrants, while paragraph (b) further qualifies the 
general right to instruction by adding that where numbers 
warrant it includes a right to “minority language educational 
facilities”. In my view, Subsection (3)(b) is included in order 
to indicate the upper range of possible institutional require- 
ments which may be mandated by Section 23 (the 
government may, of course, provide more than the minimum 
required by Section 23). 


Another way of expressing the above interpretation of Sec- 
tion 23 is to say that Section 23 should be viewed as 
encompassing a “sliding scale” of requirement, with Subsec- 
tion (3)(b) indicating the upper level of this range and the 
term “instruction” in Subsection (3)(a) indicating the lower 
level. The idea of a sliding scale is simply that Section 23 
guarantees whatever type and level of rights and services is 
appropriate in order to provide minority language instruction 
for the particular number of students involved.?5 (pp. 10-11) 


Mr. Justice DesRoches also emphasizes that Section 23, as inter- 
preted by the Supreme Court, must be viewed as remedial in 
nature and meant to correct historical injustices which persist 
today: 


...(H)istory reveals that Section 23 was designed to correct, 
on a national scale, the progressive erosion of minority offi- 
cial language groups and io give effect to the concept of the 
‘equal’ partnership of the two official language groups in the 
context of education.26 (p. 11) 


In light of all these principles, Mr. Justice DesRoches reviewed 
in great detail the evidence presented in court, ranging from testi- 
mony of individual plaintiffs regarding their particular 
circumstances, to evidence about the history of French-speaking 
communities in Prince Edward Island, to expert testimony 
regarding rates of assimilation and the loss of institutional set- 
tings necessary for the protection of French, to the role of schools 
in preserving language and culture, to factors considered by the 
Minister of Education in rendering his decision, to the potential 
numbers of children eligible for French-language education. His 
lengthy review provides both a complete historical analysis of 
Acadian communities on the Island as well as an assessment of 
their present geographic distribution and their prospects for the 
future. 


The evidence led Mr. Justice DesRoches to conclude that suf- 
ficient eligible students are present in Summerside to warrant the 
provision out of public funds of French-language education, a 
conclusion which even the evidence of the provincial govern- 
ment supported. However, a further issue remained, that is to say, 
whether the proposal for busing students to Ecole Evangeline 
was adequate to meet the constitutional obligations of the 
province. It was the latter’s position that the obligation to provide 
French-language instruction did not necessarily include the oblig- 
ation to provide it in Summerside. 


The resolution of this issue required not only an assessment of 
how the Minister had exercised his powers under the School 
Regulations but also a consideration of the underlying purpose of 
Section 23 of the Charter. Regarding the constitutionality of the 
Minister’s alleged discretion under the regulations to refuse a 
proposal of the French School Board and substitute his own solu- 
tion, the Court declined to issue a definitive ruling. It preferred 
instead to concentrate on the failure of the Minister to consider a 
wide variety of factors which he should have weighed under the 
very terms of the Education Regulations, and his failure to con- 
sider fully the impact of Section 23 when dealing with the 
specific proposal of the French School Board and the Francopho- 
ne parents of Summerside. In this regard, Mr. Justice DesRoches 
concluded on page 39 that: 


...the evidence establishes that the Minister directed his mind 
to only one factor, the existence of l’École Évangéline. He did 
not consider the number of pre-registrations as in any way 
significant to his decision. He did not consider the total num- 
ber of Section 23 children in the Summerside area. He did not 
consider the potential for future admissions. He did not con- 
sider the distance over which the children must be 


26 Ibid., pp. 364-365. 


transported, although he did consider the travelling time as 
being acceptable. In particular, the Minister did not address 
his mind to the purpose of Section 23 of the Charter, nor to its 
remedial aspect and the role it plays in the preservation and 
flourishing of minority language and culture. 


Mr. Justice DesRoches also pointed out that in absolute numbers 
the Summerside area contains the second largest number of Fran- 
cophones in Prince Edward Island Ample evidence was also 
presented to convince the judge that there was “an urgency for 
taking action now to preserve the Summerside area French lan- 
guage community, to preserve the French language and culture in 
that area. The provision of transportation for Section 23 children 
from the Summerside area to l’École Évangéline does nothing to 
address the situation.” (p. 40) 


Lengthy bus trips for elementary school children were also 
viewed as inherently detrimental and to be minimized where pos- 
sible: 


In my opinion, if the numbers warrant the establishment of a 
facility pursuant to Subsection 23(3)(b) to provide for instruc- 
tion in the language of the French minority in the Summerside 
area (in my view that is the case here), then surely the facility 
should be located so as to be reasonably accessible and elimi- 
nate, insofar as possible, extremely lengthy bus rides for 
elementary school children. In this respect I agree with Hallett 
J. at the trial level of Lavoie [(1988), 50 D.L.R. (4th) 405 
(N.S.S.C.T.D.)] who held that sending elementary school chil- 
dren on bus trips of 30 to 45 minutes each way is unreasonable 
if appropriate priorities are kept in mind (Hallett J. was not 
overturned on this point). Sending very young children on bus 
trips of up to 50 minutes each way is unreasonable if the prior- 
ity of ensuring to citizens of Canada the right guaranteed by 
Section 23 is properly applied. A facility for elementary school 
children cannot be considered reasonably accessible if it is 
located some 30 kilometers away from the main geographic 
area where the majority of the students who would be attend- 
ing the facility reside. (p. 42) 


Mr. Justice DesRoches also emphasized that what might be con- 
sidered reasonable access should be assessed by reference to the 
situation that majority language parents must confront: 


It is implicit in the Section 23 right that a facility for minority 
language instruction be at least as accessible as those of the 
majority language group. The French School Board proposed, 
and still wishes, to provide French-language classes in Sum- 
merside organized and presented by l’École Evangéline under 
its mandate. That, in my view, would more likely guarantee 
Section 23 parents in the Summerside area their minority lan- 
guage right as opposed to the transportation offer made by the 
Minister which, in effect, denies the plaintiffs their minoriy 
language right (p. 43). 


Although the number of pre-registrants was smaller than the 
actual number of eligible students in the Summerside area, Mr. 
Justice DesRoches took note of the high probability of increased 
demand. Indeed, the evidence presented suggested that as many 
as 300 children could ultimately register in a French-language 
program. For the time being, however, Mr. Justice DesRoches 
ruled that the number of pre-registrants (34) was sufficient to jus- 
tify the provision of French-language classes in Summerside, 
leaving the question of establishing a separate facility to a later 
date: “It may be that future enrolment will necessitate a much 
more comprehensive approach up to and including a separate 
facility. Only time will dictate the appropriate Section 23 sliding 
scale response to the demand for minority language educational 
facilities in the Summerside area.” (p. 43) 


In conclusion, Mr. Justice DesRoches remarked (regarding 
the establishment of French-language classes): “I am convinced 
such a program will most effectively encourage the flourishing 
and preservation of the French language and culture in the Sum- 
merside area, and in the Province in general, and will remedy 
past defects in the provision of French-language educational ser- 
vices. In my view, there can be no other reasonable conclusion 
from the evidence presented.” (p. 43) 


Following the judgment of Mr. Justice DesRoches the Minister 
of Education decided to appeal to the Court of Appeal of Prince 
Edward Island. In addition, the Minister has taken the position 
that the judgment appealed from is merely declaratory and does 
not require the French School Board to implement French-lan- 
guage instruction in Summerside in September 1997. Meanwhile, 
the French School Board has taken various steps to establish a 
French language instruction facility in an existing building in the 
Summerside area for 1997-98. It presented to the government its 
budget, which totalled $247,000, the cost of establishing and oper- 
ating such a facility for that year. Approval of the budget was 
refused by the Minister. 


In light of these developments further application was made 
to Mr. Justice DesRoches for an order enforcing his judgment in 
the first instance.27 Mr. Justice DesRoches declined to issue such 
an order for a number of reasons. Among other things, the judge 
did not believe he had jurisdiction over the case any longer given 
the appeal which had been lodged. Even if he were to issue a 
mandatory order, he emphasized that the government would sim- 
ply seek a stay of execution pending the outcome of the appeal, 
something which is provided for under the Rules of Court. In 
conclusion he expressed the following view: 


I would urge the Government, however, in the strongest pos- 
sible terms to proceed...to cooperate with and assist the 
French School Board in the planning, design and approval 
process necessary to ensure that should the appeal be unsuc- 
cessful, the education facilities required by the judgment 
could be in operation without delay...In my view, it would be 
a grave injustice in these circumstances to force the applicants 
to wait until the beginning of the 1998-99 school year before 
their constitutional rights can be exercised. (p. 4) 


NEW BRUNSWICK 


Legal challenges to government decisions which have a negative 
impact on minority language education rights under Section 23 of 
the Charter often involve lengthy court procedures. As a result, 
those who may suffer the consequences of such decisions may 
seek an interim injunction from the courts pending the resolution 
of a case on its merits. A recent decision, Comité de sauvegarde 
de l'école La découverte de Saint-Sauveur et al. v. Le Ministre de 
l'Éducation du Nouveau-Brunswick et al.,28 the Court of Queen’s 
Bench of New Brunswick sets out the type of circumstances 
which a court will consider when determining if an interim 
injunction should be issued. The case involved ministerial deci- 
sions to close a number of schools providing instruction in 
French. 


To determine if circumstances justify the issuance of an inter- 
im injunction the Court set out three criteria which must be 
considered: 


1) Is there a serious issue to be tried? 


2) Have the applicants shown that they will suffer 
irreparable harm if the interlocutory injunction is not 
granted? 


3) Which of the two parties, the applicants or the respon- 
dents, will suffer the greater harm if the injunction 
sought is granted or denied? 


The Court had no difficulty in concluding that the question raised 
in the case was important. As to the second criterion, the Court 
ruled: 


[Our translation] | believe that when we speak of irreparable 
harm in this context we must have regard to the harm that 
would be suffered by the pupils. Section 23 of the Charter 
gives parents the right to have their children educated, but the 
persons really entitled to these rights, and the recipients of 
these educational services, are the pupils. Accordingly, the 
issue here is whether irreparable harm would be suffered by 


27 Arsenault-Cameron v. Prince Edward Island, Supreme Court of Prince Edward Island, June 9, 1997, GSC-14794, Registry: Charlottetown. 


28 Comité de sauvegarde de l'école La découverte de Saint-Sauveur et al. v. Le Ministre de l'éducation du Nouveau-Brunswick et al., Court of Queen's Bench of New Brunswick, Daigle 


C.J., June 26, 1997, M/M/154/97. 


the pupils. A moment ago, I reread some of the affidavits sub- 
mitted in support of this motion, in which reference is made 
to the stress suffered by the pupils and the parents; we should 
therefore have regard to the fact that these pupils will be 
transferred to other schools and will have to adapt when that 


happens. (p. 6) 


In light of these factors the Court concluded that the prejudice 
that would be suffered would be irreparable at a later date. As to 
the third criterion, the Court concluded that the prejudice which 
could very well be suffered by the students outweighed any prej- 
udice that the government might suffer by the issuance of the 
injunction. The government might suffer an inconvenience by the 
delay in the implementation of its decision (should it win the case 
on its merits), whereas the nature of the prejudice suffered by the 
students would be considerably more serious. The Court there- 
fore granted the interlocutory injunction. Prior to the hearing on 
the merits, the Department of Education reversed its decision to 
close the said schools. 


QUEBEC 


A recent decision of the Superior Court of Quebec dismissed an 
application for an interim injunction against the National Assem- 
bly of Quebec and the Parliament of Canada concerning the 
proposed bilateral constitutional amendment (recently adopted) 
to remove specific constitutional protection for Catholic and 
Protestant school boards in the province.?? This protection is 
found in Section 93 of the Constitution Act, 1867. The amend- 
ment was to be made pursuant to Section 43 of the Constitution 
Act, 1982, which sets out a special amending formula with 
respect to constitutional provisions which affect one or more 
provinces but not all. Among other things, the plaintiffs maintain 
that Quebec is legally precluded from adopting any resolution 
based on Section 43 because the National Assembly of Quebec 
has never accepted the Constitution Act, 1982. 


The Court, in dealing with the application for an interim 
injunction, applied the same four principles discussed in the New 
Brunswick case above. In particular, the Court reviewed at con- 
siderable length whether or not the plaintiffs’ case was based on 
arguments which might have a reasonable chance of being suc- 
cessful at trial. 


29 Larouche, Normandin, Blouin, Lebel v. Gouvernement du Quebec, et al. Superior Court of Quebec, November 


500-05-03 1133-976. 


[Our translation] At the outset we will still have to determine 
that there is sufficient appearance of right or a serious issue to 
be tried. If a party cannot establish a sufficient appearance of 
right, at the outset, to the remedy it is seeking, then an injunc- 
tion should not be issued. (para. 27) 


The contention of the plaintiffs that the Constitution Act, 1982 
had no force and effect in Quebec was categorically rejected by 
the Court: 


[Our translation] There is therefore no basis in law for the 
applicants’ assertion that because the National Assembly of 
Quebec has not recognized the Constitution Act, 1982 it can- 
not legally participate, under Section 43, in the constitutional 
amendment process in respect of Section 93 of the Constitu- 
tion Act, 1867. (para. 34) 


The Court pointed out that care must be taken not to confuse 
political opposition and argument with questions of law regard- 
ing the applicability of the Constitution Act, 1982. None of the 
arguments put forward by the plaintiffs could be said to be rea- 
sonably founded in law, whatever their political merit may be. 
Moreover, as a question of law, the National Assembly of Que- 
bec as well as the Senate and House of Commons of Canada did 
not constitute “persons” who could be the object of an injunction 
or other judicial proceedings: 


[Our translation] The National Assembly is therefore not a 
person against which action may be brought. “Absolute 
immunity from judicial proceedings for any act of parliamen- 
tary procedure” is one of the most fundamental privileges of 
Parliament. (para. 42) 


As a result, the criterion of reasonable legal basis for a lawsuit 
was not met by the plaintiffs. The Court also ruled that the plain- 
tiffs had not alleged any factual circumstances which could lead 
to the conclusion that they would suffer serious and irreparable 
prejudice or damage should the interim injunction not be granted. 
Consequently, their application for an interim injunction was 
rejected. 


20, 1997, District of Montreal, 


IV. OTHER DECISIONS RELATING TO THE USE OF ENGLISH AND FRENCH 


THE USE OF OFFICIAL LANGUAGES AND THE CRIMINAL 
TRIAL PROCESS 


A criminal trial for murder, R. v. Beaulac, has given rise to a 
decision of the British Columbia Court of Appeal which, in part, 
interprets a provision in the Criminal Code related to the right of 
an accused person to be tried before a judge, or a judge and jury, 
who speak the accused’s official language. Subsection 530(1) of 
the Criminal Code provides that accused must declare their inten- 
tion to invoke this basic right not later than the time when the case 
is set down for trial, the time of election or the time when accused 
is ordered to stand trial (these three events being dependent on the 
nature of the charges against an accused). 


Where an accused fails, within the time limits set out in Sub- 
section 530(1), to make a request for a trial before a judge or 
judge and jury who speak the accused’s official language, Sub- 
section 530(4) of the Code gives a judge the discretion to 
entertain a later request. This provision reads: 


Where an accused fails to apply for an order under Subsection 
(1) or (2) and the justice of the peace, provincial court judge or 
judge before whom the accused is to be tried, in this Part 
referred to as “the court”, is satisfied that it is in the best inter- 
est of justice that the accused be tried before a justice of the 
peace, provincial court judge, judge or judge and jury who 
speak the official language of Canada that is the language of 
the accused or, if the language of the accused is not one of the 
official languages of Canada, the official language of Canada 
in which the accused, in the opinion of the court, can best give 
testimony, the court may, if it does not speak that language, by 
order remand the accused to be tried by a justice of the peace, 
provincial court judge, judge or judge and jury, as the case 
may be, who speak that language or, if the circumstances war- 
rant, who speak both official languages of Canada. 


In this particular case the charges related to a murder which 
occurred in 1981 and regarding which a first trial began on Octo- 
ber 25, 1990. That trial (before judge and jury) took place 
entirely in English (with the accused testifying exclusively in that 
language), though it was cut short by a declaration of a mistrial. 
A second trial commenced on October 7, 1991, following which 
the accused was found guilty but the verdict was overturned on 
appeal (because of an error in charging the jury on the issue of 
drunkenness). At the second trial the accused testified in French 
in the presence of an interpreter. A third trial began on April 10, 
1995, with the accused testifying in French with an interpreter. 
The accused was found guilty as charged. 


In both the appeal from the second trial and the appeal from 
the third the accused alleged that the trial judge had erred in refus- 


ing his application for a trial to be conducted before a judge and 
jury who spoke both official languages of Canada, pursuant to 
Subsection 530(4) of the Criminal Code. The accused’s first 
application under Subsection 530(4) was made on October 30, 
1990 (the provisions of Section 530 having come into effect in 
British Columbia on January 1, 1990). The trial judge refused the 
application and the trial continued until early December when a 
mistrial unrelated to the issue of language was declared. Four fur- 
ther applications for a trial before a bilingual judge and jury were 
made in subsequent court proceedings, but all were refused. 


Extensive excerpts from the first trial, where the accused tes- 
tified at length in English, were reviewed by the Court of Appeal, 
presumably because the ability of the accused to speak English 
was related to the issue of what was in the “best interest of jus- 
tice” (as set out in Subsection 530(4) of the Criminal Code). 
Other parts of the record dealt with the language abilities of the 
accused as well. The Court of Appeal had this to say regarding its 
review of previous proceedings: 


I have quoted this record because it not only confirms that the 
appellant has been in British Columbia for many years but 
also, and more importantly, that he has had extensive experi- 
ence in the legal system in English and without the assistance 
of an interpreter. (para. 44) 


The Court of Appeal then went on to analyse the manner in 
which judicial discretion under Subsection 530(4) of the Crimi- 
nal Code should be exercised, principally by reference to the 
common law concept (now embodied in the Canadian Charter of 
Rights and Freedoms) of a fair trial. It distinguished the right to a 
fair trial from official language rights, quoting the Supreme Court 
of Canada to this effect: 


The common law right of the parties to be heard and under- 
stood by a court and the right to understand what is going on 
in court is not a language right but an aspect of the right to a 
fair hearing. It is a broader and more universal right than lan- 
guage rights. It extends to everyone including those who 
speak or understand neither official language. It belongs to 
the category of rights which in the Charter are designated as 
legal rights and indeed it is protected at least in part by provi- 
sions such as those of Sections 7 and 14 of the Charter! 


The Court of Appeal took the view that the assessment of 
whether or not a fair trial would be compromised by not ordering 
a new trial before a bilingual judge and jury was to a great extent 
a question of fact that should not be lightly overturned on appeal. 
It cited a number of reasons to support the trial judge’s refusal to 
grant such a request: 


30 R. v. Beaulac; October 29, 1997, British Columbia. Court of Appeal, [1997] B.C.J. No. 2379, Vancouver Registry No. CA020463. 


31 Société des Acadiens et Acadiennes du Nouveau-Brunswick v. Association of Parents for Fairness in Education, Grand Falls District 50 Branch, [1986] 1 S.C.R. 549, at p. 577. 
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1) the appellant’s statement at the first trial on the issue of 
whether there should be a mistrial 


2) his lengthy involvement with judicial processes in English in 
British Columbia 


3) his conversations, partly in English and partly in French, with 
Mr. Pineault 


4) his conversations throughout the evening of the crime with 
Norris, all of which were in English 


5) his evidence in English before Mr. Justice Macdonell. 


On these grounds alone the Court of Appeal was loath to disturb 
the verdict of guilty; but even if it were to reconsider the exercise 
of the trial judge’s discretion it could see no reason to conclude 
that an injustice had occurred, citing inconsistencies in the appel- 
lant’s evidence and his ability to fully comprehend the English 
language. In conclusion, however, the Court of Appeal added this 
final comment: 


But I add this: the spirit of the Official Languages Act, as it is 
embodied in the part of the Criminal Code at issue, must be 
honoured in this Province. Any substantial doubt as to what 
the best interests of justice require should always be resolved 
in favour of granting, not refusing, an application under Sub- 
section 530(4), at least where the granting of such an 
application will not seriously disrupt the business of the trial 
court. Mere inconvenience is not serious disruption. (para. 84) 


It should be remembered, however, that the language rights under 
Section 530.1 are exercisable regardless of the accused’s compre- 
hension of his or her second official language. While the 
circumstances of this case are unique and speak for themselves it 
would seem anomalous to use the accused’s comprehension of 
his or her second official language as determinative of any appli- 
cation under Subsection 530(4). 


COURT PROCESS AND ISSUES OF TRANSLATION 
AND INTERPRETATION 


The right to use either English or French in the court system can 
give rise to problems of comprehension when parties or their 
counsel use different official languages. The use of interpretation 
is one means to ensure that participants are able to follow the 
proceedings and that either language can be used without creat- 
ing a disadvantage. However, other elements of the legal process, 
such as the filing of written pleadings, may generate issues that 


32 Canadian Olympic Association v. Olympic Denture Cleaner Inc. [1997] F.C.J. No. 614, T-2235-95. 


extend beyond the provision of interpretation at actual hearings. 
Three recent decisions illustrate some of the issues which may 
arise. 


In Canadian Olympic Association v. Olympic Denture Clean- 
er Inc.,}? a case involving alleged trademark infringements 
before the Federal Court, a summary judgment was entered 
against the defendant. The trial judge also ordered that costs be 
awarded against the defendant. The Bill of Costs submitted by 
the plaintiff included a disbursement for translation charges in 
the order of $400 arising from the plaintiff's need to have docu- 
ments translated from French into English. The Federal Court 
questioned this item by pointing out that parties before the court 
have the right to proceed in either official language without the 
burden of any requirement to translate pleadings or other docu- 
ments into the official language used by the opposing side.33 


The Federal Court of Canada is a national court with jurisdic- 
tion across Canada. Parties can use the official language of 
their choice for their dealings with the Court. The Plaintiff is a 
public authority within the meaning of the Trade Marks Act, 
R.S.C. 1985, c. T-13, with its executive offices situated in the 
Province of Quebec. I also take notice of the fact that the 
Association has an official bilingual denomination (see the 
style of cause). The inference I draw is that the Plaintiff is 
quite capable of conducting its business in either or both offi- 
cial languages. For reasons of its own, the Association chose 
an English-speaking law firm from Ontario to represent it in 
these proceedings. The firm chosen by the Plaintiff filed a 
Statement of Claim in the English language. The corporate 
Defendant, on the other hand, is a very small company with 
its head office also situated in the Province of Quebec. It also 
has a bilingual denomination. The Defendant chose at the 
very beginning of this litigation a Francophone lawyer who 
filed the Defendant’s Defence in French only. The decision of 
the Plaintiff to file and sue in English flowed from its particu- 
lar choice of a law firm and it is something that ought not 
necessarily have a bearing on the choice of language to be 
used by the opposing side. In other words, parties appearing 
in this Court have a constitutionally guaranteed right to plead 
in the official language of their choice. In my opinion, that 
choice should not result in the imposition of additional costs. I 
therefore disallow this claim for translation charges. 


A similar issue of translation costs relating to pleadings arose in a 
recent litigation in Ontario (Casselman Électrique Ltée v. Gau- 
dreau).34 Ontario recognizes both English and French as official 


33 This clearly flows from Section 133 of the Constitution Act, 1867, which entrenches the right to use either English or French before all federal courts, as well as those of Quebec. The 
Official Languages Act of Canada also recognizes the official status of both languages throughout the federal judicial system. See Parti! of the latter Act. 


; ; 5 
34 Casselman Électrique Ltée v. Gaudreau; Ontario Court of Justice (General Division) Toronto, Ontario, McKinnon, J., January 31, 1997, [1997] O.J. No. 200$, No. 101629/96. 


languages in its judicial system and provides specific rights to 
use French in civil pleadings before certain courts or in designat- 
ed areas of the province. In line with his rights under Ontario 
law the plaintiff filed his statement of claim in French. The 
defendant filed a motion to have the statement of claim translated 
into English. The presiding judge rejected the motion. 


There are two official languages in the courts of Ontario. 
They are English and French. In Ontario, a party to a proceed- 
ing who speaks French has the right to require that it be 
conducted as a bilingual proceeding. This is a substantive 
right conferred upon Francophone citizens of Ontario pur- 
suant to Section 126 of the Courts of Justice Act. (para. 1) 


The defendant here is insisting upon a right he does not enjoy. 
Until recently, francophone citizens who could not readily 
understand the English language were put to the necessity of 
hiring English counsel and translating English documents into 
the French language for ease of understanding. Sections 125 
and 126 of the Courts of Justice Act levelled the playing field 
in a Province which values both official languages (para. 5). 


The issue of whether a witness can be obliged to testify in the 
language of the accused arose in R. v. Ritzen, a proceeding in the 
Ontario Court of Justice (Provincial Division).36 During a prelim- 
inary hearing (charges are not identified on the face of the 
judgment), counsel for the accused moved that a witness (the 
complainant) be required to testify in English. The witness was a 
resident of France although she had at one time lived in Ontario. 
She testified at the preliminary inquiry in French. At issue was 
the inadequacy of the interpretation provided during her testimo- 
ny. Counsel for the accused was concerned about the ability of 
the interpreter to translate accurately the questions he was direct- 
ing to the witness. The motion was refused by the presiding 
judge. 


It has for years been the practice of the courts to permit wit- 
nesses to testify in the language in which they are most 
comfortable. I agree with that practice but recognize that the 
quality of translation or interpretation must be high. (para. 8) 


The judge therefore ordered that a new translator be provided and _ 
that the examination of the witness proceed, with the witness tes- 
tifying in French. 


PROVINCIAL PENAL STATUTES AND CIVIL PROCEEDINGS 


The conduct of quasi-criminal proceedings arising from provin- 
cial offences is governed by statutory provisions enacted by 
provincial governments. Whether specific official language rights 
apply to such proceedings is thus to a great extent determined by 
provincial law, although in some provinces (Manitoba, Quebec 
and New Brunswick) constitutional provisions recognize the 
right to use either English or French in all legal proceedings. 
Nevertheless, even where constitutional provisions do apply they 
do not accord to an accused person the right to be tried under 
provincial penal statutes before a judge who speaks his or her 
official language. In other words, a judge may have recourse to 
interpretation to understand evidence given and submissions 
made in the minority official language of the jurisdiction where 
he or she sits. 


Two recent cases illustrate the impact of provincial law on the 
use of French as a language of procedure in provincial proceed- 
ings. In À. v. Laflamme3’ the defendant (accused of committing 
an offence under the Motor Vehicle Act of British Columbia) 
requested to be tried before a judge who understood the French 
language. In support of this request, the defendant argued that a 
general provision in the Motor Vehicle Act, which applies provi- 
sions under the Criminal Code relating to summary conviction 
offenses to provincial highway traffic offences,38 has the effect of 
incorporating specific language rights provisions found in Part 
XVII in the Criminal Code. This argument was rejected by the 
presiding judge: 


I agree with the argument of the Crown that the right to have 
a trial conducted in French comes under the heading of lan- 
guage rights and not procedure. I find that Section 122 is 
intended to incorporate appropriate sections of the Criminal 
Code with regard to procedure and that it was not intended to 
extend French language rights. In British Columbia, the 
extension of French language rights would be something 
more than mere procedure and would be a political decision. 
(p. 1) 


In line with previous cases, the judge pointed out that English is 
the only official language recognized before the courts of British 
Columbia by virtue of provincial law. To change this situation 
would require specific legislative action on the part of the provin- 
cial government. Of course, an accused who did not understand the 
language of provincial proceedings (i.e., English) would have the 
right under generally recognized legal principles to an interpreter. 


35 Fora detailed description of the use of English and French before the courts of Ontario see: The Equitable Use of English and French Before the Courts in Canada (pp. 86-92); a study by 


the Commissioner of Official Languages of Canada, November 1995; Supply and Services Canada; Cat. No.SF31-32/1995E: ISBN: 0-662-23938-5. 


36 R. v. Ritzen [1996] O.J. No. 3385; Ontario Court of Justice (Provincial Division) Little Prov. J. (Oral judgment: July 26, 1996). 


37 R. v. Laflamme, Provincial Court of British Columbia, Krantz J., Prince Rupert, February 17, 1997, 19739 (AC 52302777). 


38 This is Section 122 of the Motor Vehicle Act: 


Where in any proceeding, matter or thing to which this Act applies, express provision has not been made in this Act or only partial provision has been made, the provisions of the Crim+ 
nal Code relating to offenses punishable on summary conviction apply with the necessary changes and so far as applicable as if its provisions were enacted in and form part of this Act. 


À similar request was made before the Provincial Court of 
Alberta regarding prosecution under the Highway Traffic Act for 
exceeding the legal speed limit. In R. v. Desgagné3 the Court 
concluded that Alberta law did not accord the right to an accused 
to be tried before a judge who spoke French. The accused was 
therefore provided with an interpreter in order that he might con- 
duct his defence and understand the proceedings in French. 


One element of the case concerns the obligation of the RCMP 
operating as a provincial police force to provide services to the 
public in both official languages. It would appear that the defen- 
dant in this case was unable to communicate with and receive 
services from the RCMP office located in his community in 
French. The defendant also argued that he had a right to receive 
his traffic ticket summons in the French language. His arguments 
on these points were rejected by the court and he was convicted 
of the offence. The defendant has filed an appeal from the deci- 
sion arguing that his right to communicate with and receive 
services from the RCMP (by virtue of Section 20 the Canadian 
Charter of Rights and Freedoms) were breached, that the ticket 
issued was of no effect because it was issued in English only and 
that the quality of the interpretation offered at the trial was insuf- 
ficient. The Court of Appeal has not yet rendered its decision. 


Constitutional provisions which recognize the official status 
of English and French as procedural languages in the legal sys- 
tem apply to three provinces. While these provisions do not 
impose any obligation on the legal systems of these provinces to 
require that a judge presiding over a proceeding be able to under- 
stand the minority official language directly, they do ensure that 
persons appearing before the court will not be precluded from 
using the official language of their choice. 


A recent civil case in Quebec, 524-8246 Quebec Inc. v. Les 
Constructions Pierre Paquette Inc. demonstrates that respect 
for this right is compromised when one party in a civil action is 
obliged to use the official language of the other. The issue arose 
when counsel for the plaintiff objected to the examination of a 
defence witness in English, arguing that neither he nor his client 
understood that language. While counsel for the defendant insist- 
ed that he had the right to examine his witness in English and that 
his witness had the right to testify in that language, the presiding 
judge accepted the argument of the plaintiff and ordered that the 
examination of the witness be conducted in French. Not wishing 
to disobey a direct order of the presiding judge, counsel for the 
defendant proceeded at that time in French. He subsequently 


appealed to the Court of Appeal, arguing that constitutional pro- 
visions (Section 133 of the Constitution Act, 1867) protected his 
right as well as that of his client to use English in proceedings 
before the courts of Quebec. The Court of Appeal allowed his 
appeal and issued an order overturning the previous interlocutory 
order of the Superior Court judge. The Court of Appeal ruled that 
the defence witness could as a matter of right continue his testi- 
mony in English. 


Another case from Quebec, Fournier, Perron v. Maher Naa- 
mani,‘! illustrates one consequence of failing to recognize that 
both English and French enjoy official status before the courts of 
that province. During the hearing of a request to amend plead- 
ings, counsel for the defendant, because of a lack of 
comprehension of something said, responded to the presiding 
judge with the question: “I’m sorry?” The presiding judge then 
responded: “Je ne parle pas anglais, monsieur. Je ne suis pas 
intéressé.” This unsolicited remark by the judge raised a reason- 
able apprehension of bias towards the defendant. As a result, 
counsel for the defendant filed a motion to have the judge 
removed from the case. 


While it is true that a judge presiding over civil proceedings 
in Quebec is not required to be bilingual, the right to use either 
language before the courts is constitutionally protected. Using 
one language or the other should not therefore result in any preju- 
dice to a party. It is clearly not acceptable that a judge leave the 
impression that anything said in English is of no concern to him. 
That being the case, the assignment of a new judge would seem 
to be the only reasonable alternative which would ensure respect 
for the underlying constitutional language right. 


BILINGUALISM IN THE LEGISLATIVE PROCESS 


As is well known, Section 133 of the Constitution Act, 1867 
requires all legislation and regulations of the Parliament of Cana- 
da and the National Assembly of Quebec to be adopted and 
published in both English and French. Failure to meet this 
requirement will result in the offending statute or regulation 
being considered of no force and effect. Despite clear decisions 
by the Supreme Court of Canada on this point a recent case, 
Weissglas c. Québec,# has arisen in Quebec, which involves 
public “Acts” allegedly issued in French only. 


39 R. v. Desgagné, Provincial Court of Alberta, Rymer J., November 4, 1997, A06115443T. 


40 See: 2524-8246 Quebec Inc. v. Les Constructions Pierre Paquette Inc., Court of Appeal of Quebec, No. 500-09-002578-961; (C.S. #460-05-000260-880); Sept 


13, 1996. 


41 Fournier, Perron v. Maher Naamani, Court of Quebec, Mr. Justice Dumas, September 24, 1996; No. 500-02-017444-956: and Motion Proposing Recusation, 


same name, October 11, 1996. 


42 Weissglas c. Québec (Régie de l'assurance-maladie) (500-05-002719-910) Superior Court of Montreal. 


Following a dispute regarding certain “décrets” issued regard- 
ing the remuneration to be paid to various categories of 
physicians in Quebec, legal action was commenced against the 
Health Services Commission of Quebec (and the Attorney Gen- 
eral of Quebec as a third party) placing in question, among other 
things, the constitutionality of the said “décrets”. The plaintiff 
alleged that the “décrets” in question had been issued and pub- 
lished in French only, contrary to the provisions of Section 133 
of the Constitution Act, 1867. 


The Health Services Commission filed a motion to have the 
action of the plaintiff set aside as being prescribed. (The provi- 
sions of the Health Services Act establish a maximum delay of 
six months for filing legal action against the Commussion for 
anything done pursuant to the Act or regulations.) Its motion was 
accepted by the Quebec Superior Court, principally on the issue 
of prescription, but also due to an alleged presumption of validity 
of a law and the alleged lack of legal interest of the plaintiff 
regarding the constitutional issue. 


The Quebec Court of Appeal overturned the lower court deci- 
sion, in particular as it related to the constitutional validity of the 
“décrets” in question.*3 While it agreed that the six-month pre- 
scription was applicable to legal action against actions taken by 
the Commission (in the execution of its statutory duties) it was 
unable to endorse the view that such a limitation could preclude 
the consideration of arguments of a constitutional nature. Regard- 
ing the interest the plaintiff may have in the constitutional issues, 
the Court of Appeal declared: 


[Our translation] | find, with respect, that the trial judge erred 
in relying on the ground that the appellant did not have the 
requisite interest to seek a declaration of unconstitutionality: 
first, by considering the proceeding to be a single action relat- 
ing to the monetary claim when there is a main claim seeking 
a declaration that the orders in council specifying the remu- 
neration to be paid to specialist physicians, inter alia, and, 
too, the remuneration to be paid to the appellant, are unconsti- 
tutional; however, this is a constitutional claim which requires 
only that the appellant have a general interest as a citizen in 
the validity of a law, as stated by Mr. Justice Martland, speak- _ 
ing for the majority, in Borowski, at page 598: Minister of 
Justice of Canada v. Borowski, [1981] 2 S.C.R. 575: 


… [T]o establish status as a plaintiff in a suit seeking a decla- 
ration that legislation is invalid, if there is a serious issue as to 
its invalidity, a person need only to show that he is affected 
by it directly or that he has a genuine interest as a citizen in 
the validity of the legislation and that there is no other reason- 
able and effective manner in which the issue may be brought 
before the Court (para. 27). 


Moreover, any suggestion that a presumption of validity applica- 
ble to statutes or regulations could shield them from scrutiny on 
constitutional grounds was viewed as untenable by the Court of 
Appeal. 


[Our translation] As well, where the trial judge relies on the 
presumption of validity that applies to legislation until judg- 
ment is given, it is self-evident that the presumption in 
question 1s not irrefutable, such as would operate to preclude 
a finding of unconstitutionality. Otherwise no legislation, or 
order in council made pursuant to legislation, could ever be 
subject to constitutional challenge. (para. 29) 


43 Weissglas v. Québec (Régie de l'assurance-maladie) [1996] A.Q. no 1098 No 500-09-001237-916 Court of Appeal of Quebec. 
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V. SPECIAL STUDIES 


FOLLOW-UP ON THE STUDY OF THE EQUITABLE USE OF 
ENGLISH AND FRENCH BEFORE THE COURTS IN 
CANADA 


As reported last year, a working paper was issued by the federal 
Department of Justice in response to a series of recommendations 
contained in the Commissioner’s study, The Equitable Use of 
English and French Before the Courts in Canada (November 
1995). Comments on both the working paper and the recommen- 
dations of the Commissioner’s study have been prepared by a 
subcommittee of the Program on the Administration of Justice in 
both Official Languages (POLAJ) chaired by Antoine Hacault. 
The comments provide useful insights into a number of issues: 
the best means to institute an active offer of service in both offi- 
cial languages in the justice system, the translation of 
informations and indictments, the extension of existing language 
rights under Part xvi of the Criminal Code to proceedings other 
than trial and the preliminary inquiry, the use of both official lan- 
guages at the level of provincial courts of appeal, the disclosure 
of evidence in the language of trial, the procedural obligations 
which should apply to bilingual trials, the availability of legal aid 
services in both official languages, judicial appointments and 
means to improve the quality of interpretation at trials where both 
official languages are used. The Commissioner will carefully fol- 
low the debate which the comments of the POLAJ will no doubt 
engender, as well as actions taken to implement the recommen- 
dations put forward by the Commissioner in his 1995 study. 


REPORT OF THE WORKING GROUP ON 
THE ENHANCEMENT OF FRENCH LANGUAGE 
SERVICES IN MANITOBA’S JUDICIAL SYSTEM 


We mentioned in the Commissioner’s study on the equitable use 
of English and French before the courts in Canada that in June 
1995 the Association des juristes d’expression française du Man- 
itoba (AJEFM) had released its report on the reform of the 
Provincial Court of Manitoba. 


The AJEFM’s report dealt with the enhancement of French- 
language services as they relate to the criminal process. This 
report indicates that, although many efforts have been made by 
the Manitoba courts over the last 15 years to provide quality 
French-language services, the delivery of these services based on 
the principle of active offer is not fully implemented at every 
stage of court proceedings. 


In the summer of 1996 Manitoba’s Minister of Justice estab- 
lished a Working Group on the Enhancement of French 
Language Services in Manitoba’s Judicial System. Its mandate, 
which goes beyond the AJEFM’s report, includes these tasks: 


* to review all outstanding issues with respect to the delivery of 
French language services by the Manitoba courts 


* to identify the remedial actions to be taken with respect to 
those issues 


* whenever possible, to implement the remedial actions so iden- 
tified and, to that end, seek any approvals or legislative 
changes that may be necessary 


* provide recommendations to the Minister of Justice of Mani- 
toba regarding any remedial actions for which approval or 
legislative changes have not yet been secured. 


We understand that the fundamental objective of the working 
group is the development of a framework for the implementation 
of the active offer principle at every stage of civil and criminal 
proceedings in the Provincial Court, the Court of Queen’s Bench 
and the Court of Appeal and, with respect to criminal matters, at 
every stage of the criminal process, including dealings with the 
police prior to any contact with the judicial system. 


The working group will go beyond producing a report by 
actively monitoring any matters pertaining to French-language 
services in light of any new issues that may arise.# 


STUDY OF PART Ill OF THE OFFICIAL LANGUAGES ACT 


In the fall of 1996 the Commissioner undertook a study which 
will concentrate exclusively on the equitable use of English and 
French before the courts established by Parliament and before all 
federal administrative tribunals that perform quasi-judicial func- 
tions in accordance with the requirements of the Constitution and 
Part III of the Official Languages Act. 


As part of this study the Commissioner has developed a num- 
ber of questionnaires addressed to specific groups. These deal 
with various aspects of proceedings and with certain administra- 
tive arrangements of the federal courts and administrative 
tribunals. 


Initially the questionnaires were sent to the Chief Justices and 
registrars of the courts and the chairs and registrars of all federal 
administrative tribunals that exercise quasi-judicial functions in 
Canada. They were also sent to organizations representing Eng- 
lish-speaking and French-speaking minority communities and to 
lawyers’ associations so that they might inform their members 
about the study. The data obtained from these questionnaires will 
allow the Commissioner to assess the effectiveness of various 
courts and tribunals in facilitating the equitable use of both offi- 
cial languages. 


The Commissioner has analysed the responses to these ques- 
tionnaires and his research team has met with various parties to 
consider the issue at greater length as well as their own experi- 
ence in using both official languages before the federal courts. 
The Commissioner will make the results of his analysis known in 
the spring of 1998. 


44 For more information, please contact Edmond Labossiére, Senior Adviser, French Language Service Secretariat at (204) 945-4915. 


SECTION 23 OF THE CHARTER 


In November 1997 the Commissioner launched a study on Sec- 
tion 23 of the Charter to present a description of measures 
undertaken since 1990 in each province and territory relating to 
the implementation of Section 23 of the Charter. The report will 
also provide a review of the various provisions found in provin- 
cial statutes, regulations and policy directives relevant to official 
minority language education. 


This study will provide a comparative summary of the man- 
ner in which key issues regarding minority English- or 
French-language education have been approached from one 
province to the next. We hope that it will prove to be a useful ref- 
erence document for those interested in the delivery of minority 
language education. Issues to be covered include eligibility crite- 
ria for admission to official minority language education or 
schools, the manner in which sufficient numbers are calculated, 
the definition of what constitutes such education, the criteria for 
determining when separate educational facilities will be provid- 
ed, the management models associated with minority language 
education and the manner in which resources are allocated. 


This study should be released late in the spring of 1998. 
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STUDY OF THE LINGUISTIC OBLIGATIONS OF AGENTS 
OF THE FEDERAL CROWN 


Pursuant to Section 59 of the Official Languages Act, the Com- 
missioner has undertaken a special study concerning the 
Department of Justice of Canada relating to a situation involving 
the official languages obligations of agents of the federal Crown. 
The study is being conducted with the collaboration of the 
regional office of Justice Canada, which serves the Atlantic 
region and notably New Brunswick. 


It deals with the linguistic obligations of agents of the federal 
Crown and with the nature of the language-related services that 
they provide in their relations with the public and with English 
and French-speaking parties in New Brunswick. Its purpose will 
be to determine whether agents of the federal Crown comply 
with the requirements set out in Part Iv and with the spirit of the 
Act in relation to communications with the public. In addition, it 
will enable the Commissioner to determine whether agents of the 
federal Crown respect the language rights of accused persons 
under Part xvii of the Criminal Code in criminal prosecutions and 
of the parties under Part 11 of the Official Language Act in civil 
proceedings. 


The study will consist of on-site assessment of compliance, 
through interviews, both in person and by telephone, with various 
agents of the federal Crown in Halifax, Moncton and Fredericton. 
In addition, the operations of Justice Canada at its Halifax office 
as they relate to criminal proceedings, and of its Ottawa office as 
they relate to civil proceedings, will be assessed. In accordance 
with Subsection 60(2) of the Official Languages Act, a draft doc- 
ument will be circulated seeking comments from Justice Canada 
and the agents concerned. The study should be released in 1998. 
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LANGUAGE RIGHTS IN 1998 


| / his publication complements the 1998 
Annual Report of the Commissioner of 
Official Languages with information on developments 


in the area of language rights. ! 


We will begin with decisions and ongoing proceed- 
ings involving the Official Languages Act? which is a 
quasi-constitutional enactment. We will then address 
the Commissioner’s interventions in other proceedings 
relating to the status of English and French followed by 
a discussion of proceedings against the Office of the 
Commissioner under the Privacy Act. Then we will 
look at decisions concerning minority language educa- 
tion rights and other language matters. We will 
conclude with an update on special studies undertaken 


by the Commissioner. 


The list of cases examined is not exhaustive. 


| 1998 Annual Report, page 13. 
2 Official Languages Act, R.S.C. 1985, c. 31 (4th Supp.). 


3 See, inter alia, Canada (Attorney General) v. Viola, [1991] 1 F.C. 373 (CA): 
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I. DECISIONS AND PROCEEDINGS INVOLVING THE OFFICIAL LANGUAGES ACT 


Under Subsection 77(1) of the Official Languages Act (the Act) 
any person who has made a complaint to the Commissioner in 
respect of a right or duty under the Act may, under certain condi- 
tions, apply to the Federal Court (Trial Division) for a remedy. 
Such applications are heard and determined in a summary man- 
ner. Evidence is introduced in the form of affidavits. If the 
Federal Court concludes that a federal institution has failed to 
comply with the Act it may grant such remedy as it considers 
appropriate and just in the circumstances. It should be noted that 
the remedy provided for in Part x does not abrogate or derogate 
from any other right of action a person may have. 


While the Commissioner may not apply for such a remedy on 
his own authority he may do so on behalf of and with the consent 
of a complainant under Subsection 78(1) of the Act. The Com- 
missioner may also seek leave to intervene as a party to an 
existing proceeding. 


Since the legislative provisions concerning this court remedy 
came into force on September 15, 1988, the Commissioner has 
made eight applications to the Federal Court with the consent of 
complainants.4 Five such applications are still pending.5 There 
are also 11 ongoing applications initiated by complainants.® In 
each of these applications the Commissioner was either named as 
a third party or was granted intervenor status. 


APPLICATIONS INITIATED BY THE COMMISSIONER 


The Commissioner has filed one new application under Para- 
graph 78(1)(a) of the Official Languages Act with the consent of 
a complainant since last year’s Annual Report.” 


The Contraventions Act 


This proceeding is further to a complaint filed against the Depart- 
ment of Justice. It involves the Contraventions Act, which was 
passed in 1992 and amended in 1996. The complainant claimed 
the Department had not taken the necessary measures to protect 
the public’s language rights in enacting and applying the statute 
and associated regulations. Moreover, it was claimed the Depart- 


ment had not met its undertaking under Part vil of the Act to con- 
sult the French linguistic minority communities. After holding an 
investigation the Commissioner found for the complainant and 
submitted five recommendations to the Department. He then fol- 
lowed up on the implementation of the recommendations and 
concluded that the Department had not taken adequate action on 
them. The complainant asked the Commissioner to apply for the 
court remedy under the Act. The relief sought in the application 
filed with the Federal Court (Trial Division) on November 20, 
1998, includes the following: 


I. A declaration against the defendants, the Government of 
Canada and Her Majesty the Queen as represented by the 
Attorney General of Canada and the Department of Justice 
of Canada (hereinafter “the defendants”), stating: 


(a) that the defendants are subject to the Act and all the 
obligations and commitments provided for therein, 
notably in Parts tv and vil and in the Official Lan- 
guages (Communications with and Services to the 
Public) regulations, SOR/92-48, The Canada Gazette. 
Part 1. Vol. 136, No. 1 (16 December 1991) at 2136 
(hereinafter the regulations); 


(b) that the defendants, either directly or through third 
parties acting on their behalf within the meaning of 
Section 25 of the Act, are not respecting the language- 
related obligations incumbent upon them by virtue of 
Part iv of the Act when they apply the Contraventions 
Act, S.C. 1992, c. 47 (as amended by S.C. 1996, c. 7) 
and the regulations thereunder, including the Applica- 
tion of Provincial Laws regulations, SOR/96-312, The 
Canada Gazette. Part 11, Vol. 130, No. 14 (10 July 
1996) at 2116 (hereinafter the Application of 
Provincial Laws regulations); 


(c) that the defendants have not respected their language- 
related commitments under Part vil of the Act in 
enacting and applying the Contraventions Act and the 
regulations thereunder, including the Application of 
Provincial Laws regulations; and 


Commissioner of Official Languages v. Air Canada, T-2443-90; Commissioner of Official Languages v. Via Rail Canada Inc., T-1389-91; Commissioner of ( )ffi- 
cial Languages v. The Queen (Human Resources Development), T-1601-94; Commissioner of Official Languages v. The Queen (National Defence and Chief of 
Defence Staff), T-2857-96; Commissioner of Official Languages v. Air Canada, T-1989-96; Commissioner of Official Languages v. Air Canada, T-2043-96; Com- 
missioner of Official Languages v. Air Canada, T-2536-96; Commissioner of Official Languages v. The Queen et al. (Justice Canada), T-21 70-98. 
Commissioner of Official Languages v. Via Rail Canada Inc., T-1389-91; Commissioner of Official Languages v. Air Canada, T-1989-96; Commissioner of Offi- 
cial Languages v. Air Canada, T-2043-96; Commissioner of Official Languages v. Air Canada, T-2536-96; Commissioner of Official Languages v. The Queen et 
al. (Justice Canada), T-2170-98. 

The following proceedings commenced by complainants in the Federal Court of Canada under Part x of the Act were in progress on December 31, 1998: Stockus \ 
CBC et al., T-1677-94; Tessier v. The Queen (National Defence), T-2855-94; Leduc v. The Queen (Foreign Affairs and International Trade Canada), T-1953-94; 
Lavigne v. The Queen (Human Resources Development Canada), T-1977-94 (A-913-96); Rogers v. The Queen (National Defence), T-271 2-95; Dupuis v. The 
Queen (Human Resources Development Canada), T-2153-95; Leblanc v. The Queen (National Defence), T 2367-96; Gagnon v. The Queen, T-537-96; Duguay Vv. 
The Queen (National Defence), T 1874-97; Rogers v. Attorney General of Canada (Correctional Service of Canada), T-195-97; Gauthier v. Minister of National 
Revenue, T-1049-98. 


Commissioner of Official Languages v. The Queen et al. (Justice Canada), T-2170-98. 


(d) that the Act, in particular Part IV, takes precedence over 
inconsistent provisions of the Contraventions Act, 
including Sections 65.1, 65.2 and 65.3 and the 
Application of Provincial Laws regulations enacted 
thereunder. 


Il. An Order compelling the defendants, inter alia, and within 
such time as the Court shall determine: 


a) to take all necessary measures, in enacting and apply- 
ing the Contraventions Act and all regulations thereun- 
der, to enable the public to communicate with them 
and obtain services from them in either official 
language, in the National Capital Region and any- 
where else in Ontario where there is significant 
demand for the use of that language, in accordance 
with Part Iv of the Act; 


and in this regard, wherever the Act and the regulations 
thereunder provide that Part Iv is applicable, notably 
where there is “significant demand” or where the 
“nature of the office” so warrants, to ensure that 
members of the public can communicate with the 
defendants in the official language of their choice 
outside the courts, whether directly or with third parties 
acting on behalf of the defendants according to S.25 of 
the Act, in the context of prosecutions on behalf of 
Canada under the Contraventions Act; 


b) to take all necessary measures to comply with the letter 
and spirit of Part vil of the Act when they enact and 
apply the Contraventions Act or any of the regulations 
thereunder, 


and in this regard, that the defendants amend such 
provisions of the Contraventions Act, regulations 
thereunder, and any relevant agreement, as will ensure 
that language rights similar to those guaranteed by Part 
XVII of the Criminal Code, R.S.C. 1985, c. C-46, are 
respected, 


and in this regard, that the Department of Justice 
initiate consultations with Ontario’s official language 
minority before entering into agreements with the 
Government of Ontario or any provincial, municipal or 
local authority under Section 65.3 of the Contraven- 
tions Act, in order to assess the impact of any 
agreement on the language rights of members of the 
Franco-Ontarian public, 


and that the Department of Justice take measures so 
that existing and future agreements made under 


Section 65.3 of the Contraventions Act provide that 
language rights similar to those guaranteed by Part Xvi 
of the Criminal Code and, where applicable, by Part Iv 
of the Act, shall be respected in prosecutions on behalf 
of Canada for contraventions of federal enactments in 
Ontario. 


III. Such further relief as the Court deems appropriate and just 
to order under Subsection 77(4) of the Act and Rule 53 of 
the Federal Court Rules, 1998, to ensure, having regard to 
the circumstances, that the defendants comply with the Act. 


The Commissioner filed his evidence in support of the application 
in December 1998. The Department confirmed its intent to defend 
the application and is expected to file its reply evidence in early 
1999. The Association des juristes d’expression française de l’On- 
tario filed its notice of appearance as a party on December 18, 
1998, and intends to file its evidence by mid-January 1999. 


Services offered by Via Rail Canada 
in the Montreal-Ottawa-Toronto triangle 


The subject of this proceeding, commenced by the Commissioner 
against Via Rail Canada, is the availability of English and 
French services on trains operating between Montreal, Ottawa 
and Toronto and in stations along those routes where significant 
demand exists. One of the fundamental problems of the recourse 
was the fact that Via Rail claimed that it could not assign the nec- 
essary bilingual staff because of the principle of seniority. The 
Commissioner has always maintained that the application of the 
Official Languages Act cannot be subordinated to contractual 
agreements. The parties have held numerous discussions in an 
effort to settle the dispute. 


During the past year Via Rail has made significant changes to 
the make-up and responsibilities of its work units. The company 
abolished the position of conductor and created a new bilingual 
position, that of service manager. These measures were taken to 
improve the offer and delivery of French-language services on 
trains travelling the Montreal-Ottawa-Toronto triangle. Via Rail 
has designated a certain number of bilingual positions on these 
routes; this is why there is now at least one designated bilingual 
position in each coach and club car. The company tells us that 
during the past six months between 98% and 100% of these bilin- 
gual positions have been filled with bilingual employees. 


At the beginning of 1999 the Commissioner will have the 
opportunity to determine the appropriateness of pursuing the case 
launched under the Act, in light, notably, of the results provided 
by Via Rail and the audit of the service which he undertook in 
the fall of 1998. 


8 Commissioner of Official Languages v. Via Rail Canada Inc., T-1389-91. In addition, see the Commissioner’s 1992 Annual Report at p. 80. 


Ground services offered by Air Canada 
at Lester B. Pearson International Airport in Toronto 


In our review of language rights in 1996 we indicated that the 
Commissioner had filed court applications against Air Canada 
related to the lack of two-language services at Lester B. Pearson 
International Airport in Toronto.? Complaints in this regard date 
from March, April and October of 1994. Following receipt of the 
latter complaint the Commissioner had undertaken an investiga- 
tion of the situation in Toronto with a view to determining what 
deficiencies needed to be addressed and corrected. He informed 
the complainant of his intention in this regard, indicating further 
that the file on the latter complaint would be closed pending the 
completion of the investigation. The in-depth investigation of the 
situation was completed and a final report issued on July 16, 
1996. Because of Air Canada’s failure to implement his recom- 
mendations the Commissioner received the consent of the 
complainant on September 10, 1996, to initiate court action. 


Lawyers for Air Canada ultimately raised a number of proce- 
dural objections to the application of the Commissioner to the 
Federal Court. They argued that the complaints on which the 
Commissioner bases his application are contained in files which 
have been closed. In their view a “closed” file removes any pos- 
sibility of the complainant giving consent to the initiation of 
court action (within the meaning of Section 78). They further 
argued that the investigation undertaken by the Commissioner 
constitutes an investigation begun on his own initiative which 
cannot, in and of itself, be the basis for an application to the Fed- 
eral Court. Finally, they argued that the time limit of 60 days for 
filing an application, which runs from the moment a report on the 
results of an investigation is made to a complainant, had not been 
met by the Commissioner. The Federal Court has now rejected 
these procedural arguments. !0 


With respect to the status of a “closed” file the court indicated 
that it meant, in the circumstances, that the Commissioner had 
received assurances from the institution under investigation that 
it would take steps to remedy the situation. However, had those 
steps proven unsatisfactory the “closed” file would have been 
reopened and the investigation of the complaint continued. The 
term was purely administrative and not directly related to the 
wording of the Act. As the court indicated: 


The Commissioner is a linguistic ombudsman who must 
attempt to settle questions brought to his attention out of 
court, particularly systemic problems. When he has made rec- 


ommendations but the institution has failed to act thereon, the 
Commissioner conducts a follow-up and makes comments or 
a new recommendation pursuant to subsection 64(2). 


He may accordingly “close” or “reopen” files where appropri- 
ate and use an accumulation of complaints to establish proof 
of a systemic problem at an institution.!! 


The second procedural roadblock raised by Air Canada concerned 
the linkage of the Commissioner’s in-depth investigation with the 
original complaints. While the Federal Court recognized that the 
Commissioner can commence court action only with the consent 
of a complainant, and hence that an application to the court must 
be related to a complaint, it rejected arguments that the in-depth 
investigation was an independent initiative of the Commissioner: 


First, the Commissioner’s investigation is clearly related to 
the 15 complaints already received in respect of 1994, and in 
particular the complainant’s latest complaint, all of which are 
directly related to the lack of services in French at Lester B. 
Pearson International Airport in Toronto. Second, even if the 
complainant’s file was “closed” in the bureaucratic sense of 
the word, it is still available to the Commissioner, who can 
use it as he sees fit and apply to the Court for a remedy with 
the complainant’s consent if the consent is filed within sixty 
days, as set out in subsection 77(2) of the Act.!? 


In rejecting the various arguments of Air Canada the Federal 
Court also pointed out that Part x of the Act (related to court 
remedies) must be interpreted in light of the underlying objec- 
tives of the Act. In this regard it made reference to a previous 
decision of the Court to the effect that the Act “belongs to that 
privileged category of quasi-constitutional legislation” which 
reflects “certain basic goals of our society” and must be so inter- 
preted “as to advance the broad policy considerations underlying 
it."13 


On July 6, 1998, Air Canada filed an appeal from the Court’s 
decision to dismiss its application. The parties have filed their 
appeal factums and requested that the Federal Court of Appeal 
set down a hearing date. The Court has not yet done so but the 
appeal should be heard in 1999. For his part, the Commissioner 
updated his evidence in support of his principal application in 
August 1998. As of late December 1998 Air Canada had not yet 
filed its evidence. 


9 See Language Rights in 1996, pp. 6-7. See also the Commissioner’s 1995 Annual Report, at p. 33. 
10 Commissioner of Official Languages v. Air Canada, Federal Court of Canada, June 25, 1998, T-2043-96. 


11 Jbid. at Paragraph 10. 
12 Jbid. at Paragraph 18. 


13 Canada (Attorney General) v. Viola, supra note 3 at p. 386. 


Ground services offered by Air Canada at Halifax International Airport 


Air Canada faces similar complaints regarding services offered at 
the Halifax International Airport and these have also led to an 
application by the Commissioner to the Federal Court.!4 In this 
case as well Air Canada has raised procedural arguments that 
challenge the scope of the proceedings to be conducted before the 
Federal Court. It argues that any proceedings under Part x of the 
Act (pertaining to court remedies) must relate only to the specific 
circumstances of a formal complaint. In other words, any remedy 
sought must relate directly to the specific deficiencies identified in 
a complaint. As a corollary to this Air Canada takes the view that 
any documentary evidence to be used at a hearing of an applica- 
tion by the Commissioner cannot be extraneous to the facts of a 
given complaint. Moreover, evidence related to events that 
occurred prior to December 16, 1992 (the date of adoption of reg- 
ulations clarifying the meaning of “significant demand” for 
services), should not be admissible in the proceedings. To do oth- 
erwise, argues Air Canada, would introduce a retroactive element 
into the application of the Act. As to evidence related to other 
complaints about services at the Halifax International Airport 
which have already been investigated and for which reports have 
been completed Air Canada argues that such evidence is admissi- 
ble only if the relevant files are currently active. If 60 days have 
elapsed from the issuance of a final report and no application by a 
complainant has been made to the Federal Court the complaint 
should be considered out of date and evidence related thereto 
should not be admissible in the current proceedings. 


Three major issues were considered in the decision of the 
Federal Court!5 related to these procedural objections. 


1. Do those documents filed by the Commissioner in support of 
this motion that concern similar complaints and related to all 
the ground services provided by Air Canada at Halifax Inter- 
national Airport exceed the scope of the remedy provided for 
in the Act? 


2. May the Commissioner file complaints in evidence where the 
file has been closed? 


3, May the Commissioner file complaints in evidence that relate 
to situations that occurred before the regulations came into 
force? 


Air Canada’s position, that only facts related to a specific 
complaint can be used when seeking a remedy under Part x, was 
found by the Federal Court to be “too narrow and...inconsistent 


4 Commissioner of Official Languages v. Air Canada, T-1989-96. 


with the general objectives of the Act and its remedial and quasi- 
constitutional nature.”!6 Mr. Justice Dubé pointed out that 
Section 79 of the Act allows a court, when considering an appli- 
cation under Part x, to “admit as evidence information relating to 
any similar complaint under this Act in respect of the same feder- 
al institution.” In referring to Section 79 the Court said: 


This Section is one of a kind and does not appear in other 
similar legislation. Parliament’s intention is clearly to present 
the courts with a full context. I therefore agree with the Com- 
missioner’s position that the remedy is not limited to certain 
types of ground services listed in [the complainant’s] two spe- 
cific complaints but may apply to all ground services 
provided by Air Canada at the Halifax airport. 


In my view, the purpose of Section 79 is to enable the Com- 
missioner to prove to the Court that there is a systemic 
problem and that it has existed for a number of years. Unless 
all similar complaints are filed in evidence, the Court cannot 
assess the scope of the problem and the circumstances of the 
application. !7 


The Court also emphasized that the nature of complaints under 
the Act can vary considerably and thus affect the type of judicial 
remedy one might seek. 


It should be borne in mind that while some complaints filed 
under the Act may be purely personal (1.e. a training course 
denied an employee in his or her language) other complaints 
affect the general public (i.e. travelers in a public airport) and 
open the door to other very material information from other 
complainants. In the instant case, the purpose of the Commis- 
sion’s participation is not to obtain an apology from Air 
Canada in order to satisfy [complainant], but to ensure that 
Air Canada discharges its duties to the French-speaking trav- 
elling public.!8 


With respect to the issue of information contained in “closed” 
files the Court declared: 


Nothing in the Act indicates that information in closed files, 
namely files already considered by the Commissioner, cannot 
be reconsidered in reviewing similar complaints in respect of 
the same federal institution. The closed files in question in the 
case at bar were apparently not closed to the satisfaction of 
the complainants. The fact that those complainants did not 
avail themselves of the court remedy available to them under 
Part x of the Act does not render the material information 


15 Commissioner of Official Languages v. Air Canada, decision of the Hon. Mr. Justice Dubé, December 31, 1997, T-1989-96. 


16 Jbid. at Paragraph 16. 
17 [bid. at Paragraphs 17-18. 
IS Jbid. at Paragraph 21. 


contained in their files irrelevant or inadmissible. The Act 
draws no distinction between complaints that are “open” and 
those that are “closed.”!9 


Air Canada’s arguments against the use of information relating to 
situations that predate the issuance of regulations defining the 
scope of “significant demand” for services were also rejected by 
the Court. Regardless of the date of issuance of the regulations 
Subsection 23(1) of the Act (in force since 1988) obliges federal 
institutions which provide services or make them available to the 
travelling public to do so in the official language of choice 
“where there is significant demand for those services in that lan- 
guage.” This statutory obligation was in effect before the actual 
issuance of the regulations and Air Canada being a federal insti- 
tution to which the Act applies, was legally bound to respect it. 


Accordingly, the Federal Court rejected the procedural objec- 
tions of Air Canada to the scope of the remedy sought by the 
Commissioner and to the nature of the evidence he intends to 
submit. By notice dated January 12, 1998, Air Canada then filed 
an appeal in the Federal Court of Appeal from the decision of 
Mr. Justice Dubé. Air Canada dropped its appeal in December 
1998. The Commissioner updated his evidence in support of his 
principal application in August 1998 but by December 31, 1998, 
Air Canada still had not filed its evidence. 


THE COMMISSIONER’S REFERENCE APPLICATION 
(LANGUAGE-RELATED OBLIGATIONS OF AIR CANADA'S 
REGIONAL CARRIERS) 


As mentioned in last year’s Annual Report,20 the Commissioner 
filed a reference in the Federal Court under Section 18.3 of the 
Federal Court Act?! to determine the language-related obliga- 
tions of Air Canada and its regional carriers. 


Three questions are posed in the application filed by the Com- 
missioner in the Federal Court on March 26, 1997: 


* Are the regional carriers, which are wholly owned by Air 
Canada, which is itself subject to the Act pursuant to Section 
10 of the Air Canada Public Participation Act, subject to the 
provisions of the Official Languages Act and specifically of 
Part 1V thereof concerning services to the public, by virtue of 
Section 3 of the Act? 


9 Ibid. at Paragraph 23. 
20 1997 Annual Report at p. 26. 
1 R.S.C. 1985, c. F-27. 
22 1997 Annual Report at p. 26. 


i) 


b 


If not, are the regional carriers other persons or organizations 
acting on behalf of Air Canada within the meaning of Section 
25 of the Official Languages Act? 


If the answer to the second question is affirmative must Air 
Canada ensure that its regional carriers comply with the lan- 
guage obligations concerning services to the public to which it 
is subject, and what measures must Air Canada take to do so? 


In response to the Commissioner’s reference application Air 
Canada filed a motion in the Federal Court to have the reference 
dismissed on the basis that it did not meet the tests articulated by 
the Federal Court, which provide that: 


* the issue must be one for which the solution can put an end to 
the dispute that is before the tribunal 


* the issue must have been raised in the course of the proceed- 
ings before the tribunal that makes the reference 


* the issue must result from the facts that have been proved or 
admitted before the tribunal 


* the issue must be referred to the court by an order from the 
tribunal that, in addition to formulating the issue, shall relate 
the observations of fact that gave rise to the reference. 


Last year the Commissioner noted that Madam Justice Tremblay- 
Lamer of the Federal Court concluded, with respect to the motion 
by Air Canada, that the four tests had been properly met in the 
Commissioner’s application having regard to the circumstances 
in which the questions were referred to the Court.22 Accordingly, 
Air Canada’s motion was dismissed and the reference allowed to 
proceed.23 


On July 18, 1998, Air Canada appealed the Court’s decision 
to dismiss its motion.24 The parties to the appeal, including the 
intervenor Attorney General of Canada, filed their appeal fac- 
tums between November 1997 and January 1998. They filed joint 
books of authorities in fall 1998. Air Canada filed the request for 
a hearing of the appeal on October 22, 1998. As of late Decem- 
ber 1998 the Federal Court of Appeal had not yet set down a date 
for the hearing. The reference can only proceed once the Federal 
Court of Appeal has disposed of Air Canada’s motion to dismiss. 


23 Reference by the Commissioner of Official Languages v. Air Canada; decision on the application, July 9, 1997, Federal Court (Trial Division), T-541-97. 


24 Reference by the Commissioner of Official Languages v. Air Canada, Federal Court of Appeal, A-520-97. 


APPLICATIONS INITIATED BY COMPLAINANTS 


À complainant has commenced a new proceeding against the 
Minister of Revenue under Part x of the Act by way of a notice of 
application filed May 22, 1998. 


Gauthier y. Minister of National Revenue 


In Gauthier v. Minister of National Revenue? the applicant seeks 
a court order providing that Revenue Canada offices in Toronto 
must hire French-speaking employees to meet the demand of 
people who wish to be served in French, a declaration that the 
applicant’s audit was not conducted in accordance with the Act, 
an order setting aside the results of the audit, a formal apology 
and damages. The report of the Commissioner regarding the 
applicant’s complaint (issued before these proceedings were 
commenced) was filed with the Court. These proceedings are at a 
preliminary stage and the hearing date has not yet been set down. 


Lavigne V. Human Resources Development et al. 


In the Commissioner’s 1996 Annual Report, we reported on the 
decision of Mr. Justice Pinard of the Federal Court Trial Division 
in Lavigne v. Human Resources Development et al.26 The Court 
in this case had determined that the applicant was entitled to 
$3,000 in compensation for the significant inconvenience and 
loss of enjoyment of life caused by the violation of his language 
of work rights (under Part v of the Act) by his federal employer. 
The applicant was not, however, able to prove the causal link 


25 T-1049-98. 
26 [1997] 1 F.C. 305. 
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between the violation of his language of work rights and all of 
the other damages he was claiming. This decision was appealed 
by the applicant to the Federal Court of Appeal, which heard the 
case on May 11, 1998. 


In its brief judgment the Federal Court of Appeal confirmed 
the wide discretion of the Trial Division, pursuant to Subsection 
77(4) of the Act, to award the appropriate remedies, including 
damages, when the Act is not respected. The Federal Court of 
Appeal stated that it did not have any ground for intervention 
with regard to the trial judge’s conclusions. Mr. Lavigne has sub- 
sequently sought leave to appeal to the Supreme Court of 
Canada. However, this application for leave was dismissed on 
December 17, 1998. 


Il. INTERVENTIONS BY THE COMMISSIONER IN OTHER PROCEEDINGS RELATING TO 


THE STATUS OF ENGLISH AND FRENCH 


Subsection 78(3) of the Official Languages Act provides that the 
Commissioner may apply for leave to intervene in any proceed- 
ing relating to the status or use of English or French. Over the 
years the Commissioner has been given leave to intervene in 
important cases, including cases concerning minority language 
education rights guaranteed by Section 23 of the Canadian Char- 
ter of Rights and Freedoms (the Charter).27 


Beaulac v. R. 


Since his 1997 Annual Report the Commissioner has been grant- 
ed intervenor status on September 11, 1998 in Beaulac v. R.28 At 
issue in this case is the interpretation of language rights in crimi- 
nal cases, specifically the interpretation of Subsection 530(4) of 
the Criminal Code, which allows courts to remand a case for trial 
in the language of the accused, or a bilingual trial, after the time 
in which to apply for such trials under Subsection 530(1) of the 
Criminal Code has expired. An analysis of the British Columbia 
Court of Appeal decision, which Mr. Beaulac has appealed, is at 
page 30 of this present document. 


Arsenault-Cameron y. Prince Edward Island 


In late 1998 the Commissioner was preparing to submit an appli- 
cation to the Supreme Court for leave to intervene in 
Arsenault-Cameron,?? a case involving Section 23 of the 
Charter. An analysis of the Prince Edward Island Court of 
Appeal decision under appeal is at page 18 of this document. 


L’Association des parents francophones de la Colombie-Britannique et al. 
v. The Queen (British Columbia) 


Language Rights in 199630 noted that the Supreme Court of British 
Columbia found in L ‘Association des parents francophones de la 
Colombie-Britannique v. The Queen (British Columbia)>\ that the 
Francophone Education Regulation was inconsistent with provi- 


sions of the School Act (since education should be provided 
through a school board and the Francophone Education Authority 
does not constitute a school board) and hence invalid on that basis 
alone.*? Writing for the Court Mr. Justice Vickers set out the points 
on which the substantive provisions of the regulation infringe the 
constitutional rights guaranteed by Section 23 of the Charter. A 
number of regulatory provisions then in force governing school 
financing and restrictions on spending authority (applicable to the 
FEA) were found to fall short of the guarantees set out in Section 
23. In addition, the Court noted that those charged with the man- 
agement of French-language education were obliged to negotiate 
as best they could with majority language school boards regarding 
the use of land and buildings necessary for the effective delivery of 
educational programs. The Court also ruled that Section 23 obliges 
provincial and territorial governments to enact, where numbers 
warrant, appropriate legislative mechanisms designed to imple- 
ment minority language education rights. The fact that British 
Columbia had created a mechanism by way of regulations only 
was thus viewed as inadequate by the Supreme Court of British 
Columbia. 


Following this decision the provincial government introduced 
legislative amendments to the School Act which sought to 
implement the principles enunciated by the court. However, 
those who had initiated court action with respect to the inadequa- 
cy of the old regulations were dissatisfied with the legislative 
changes, in particular because they did not transfer ownership of 
specific stand-alone schools to the FEA nor provide for a dispute 
resolution mechanism applicable to negotiations with majority 
language school boards. Further court action was therefore com- 
menced34 seeking a declaration that the Province of British 
Columbia has an obligation under Section 23 of the Charter to: 


* transfer, at no cost to the FEA, all existing stand-alone 
Francophone schools or their agreed-upon replacements, to 
the FEA 


27 Reference re Manitoba Language Rights, [1993] 1 S.C.R. 839 (Supreme Court of Canada), (1990), 67 D.L.R. (4th) 488 (Manitoba Court of Appeal); Mahe v. 
Alberta, [1990] 1 S.C.R. 342 (Supreme Court of Canada), (1987), 42 D.L.R. (4th) 514 (Alberta Court of Appeal); Reference re Minority Language Educational 
Rights (P.E.1) (1988), 69 Nfld. & P.E.LR. 236, 49 D.L.R. (4th) 499 (Prince Edward Island Supreme Court, Appeal Division); Reference re Education Act of 
Ontario and Minority Language Education Rights (1984), 10 D.L.R. (4th) 491 (Ontario Court of Appeal). 

28 Beaulac v. R., application for leave to appeal to the Supreme Court of Canada granted May 7, 1998 (26416). Both the Attorney General of Canada and the Associa- 
tion des juristes d’expression française de I’ Ontario as well as the Association des juristes d’expression française du Manitoba were also granted intervenor status. 


29 Government of Prince Edward Island v. Arsenault-Cameron: P.E.I. Supreme Court, Appeal Division; April 24, 1998, AD-0727; Charlottetown Registry, (1998). 
160 D.L.R. (4th) 89, 162 Nfld. & P.E.LR. 329 (C.A.), application for leave to appeal to the Supreme Court of Canada granted November 19, 1998 (26682.) 


30 Language Rights in 1996 at p. 13. In addition, see the August 1998 study of the Commissioner of Official Languages entitled School Governance. The Implementa- 


tion of Section 23 of the Charter at p. 136. 


31 British Columbia Supreme Court, Vancouver Registry, A-890762. 


32 L'Association des parents francophones de la Colombie-Britannique v. A. G. British Columbia et al. (1996), 139 D.L.R. (4th) 356. For our summary, see Language 


Rights in 1996 at pp. 11-12. 
3 School Amendment Act, S.B.C. 1997, c. 52. 


re 


In this second proceeding Mr. Justice Vickers granted intervenor status to the Commissioner, the Francophone Education Authority and two majority language 
school boards and allowed the plaintiffs to proceed by way of summary trial. 


* transfer to the FEA proportionate ownership and equal co- 
management of all shared schools where there are not 
sufficient numbers to warrant stand-alone Francophone 
schools 


* enact provisions, either by legislation or regulation, to allow 
for such immediate transfers and 


* enact provisions creating a dispute resolution mechanism to 
address any disputes that may arise in (1) implementation and 
operation of the transfers of assets, (11) the co-management of 
shared assets and (iii) lease negotiations of any facilities that 
are not transferred.35 


With respect to the transfer and joint or sole use of assets neces- 
sary for the delivery of educational programs the amendments to 
the School Act provide that: 


A Francophone Education Authority and a board may, with 
the prior approval of the Minister, enter into an agreement for 
the transfer of assets that are used by one of the parties but 
that are vested in the other party. 


A Francophone Education Authority and the board of a 
school district located in the Francophone school district may, 
with the prior approval of the Minister, enter into an agree- 
ment for the purposes of 


(a) the construction, maintenance, operation and use of 
facilities, to be used jointly by the authority and the 
board or 


(b) contributing to the cost of construction, maintenance or 
operation of the facilities referred to in paragraph (a).36 


The plaintiffs consider that these provisions fall short of a precise 
legislative scheme allowing for full implementation of Section 23 
rights. They point out that majority language boards which have 
been in existence for a long time already have large asset bases 
whereas the FEA has none. This fact alone makes it imperative 
that immediate steps be taken to transfer equivalent assets to the 
FEA. The plaintiffs argue that in the absence of ownership the 
FEA will be driven to pay high rents, will lack any control over 
shared facilities and school programs will suffer from lack of per- 
manence. The absence of any precise criteria in the legislation 
(the latter simply allowing for negotiations to take place) leaves 
the FEA at the mercy of majority language boards when attempt- 
ing to negotiate ownership or use of stand-alone schools or when 
attempting to acquire appropriate space in shared facilities. The 
imbalance in negotiating strength is further exacerbated by the 


lack of any dispute-resolution mechanism under the School Act 
and regulations. In light of these deficiencies the plaintiffs con- 
sider that the province has failed to discharge its constitutional 
obligation to provide a precise legislative scheme to ensure the 
proper implementation of Section 23 rights. 


Dealing first with the alleged substantive deficiencies in the 
School Act (the lack of precise legislative requirements applica- 
ble to the transfer of assets) Mr. Justice Vickers pointed out that 
the amendments to the Act allowing for the conduct of negotia- 
tions, when read together with Section 23 of the Canadian 
Charter of Rights and Freedoms, “place an affirmative obligation 
on government to ensure there is an appropriate conclusion to 
any agreement negotiated between a majority board and the 
CSF” (Conseil scolaire francophone, the French-language equiv- 
alent of FEA). Mr. Justice Vickers also felt it would be wrong to 
assume that any minister would exercise his or her discretion 
under the amendments to the School Act in an unconstitutional 
manner. Moreover, on the basis of the evidence before him he 
concluded that negotiations had in fact identified which schools 
would constitute stand-alone French-language facilities and that 
transfer of title was under way. While he acknowledged that 
stand-alone facilities were preferable where numbers warrant, 
rather than shared facilities, he concluded that ownership of 
buildings was not the only way to ensure that management and 
control of minority language programs was vested in representa- 
tives of the minority community. 


Ownership of a facility, in whole or in part, is not the only 
way to provide for management and control of a school pro- 
gram. It is extremely difficult to see how the use of 25 per 
cent of a facility and the consequent transfer of 25 per cent 
ownership in the land and physical structure would do any- 
thing to ensure better management and control of a school 
program. 


For these reasons, | have concluded that failure to provide for 
ownership of school property, in whole or in part, does not 
mean the legislation is flawed. A precise legislative scheme 
need not provide for the transfer of schools or the joint owner- 
ship of schools. In the end, it may be that flexibility on the 
issue of ownership would serve the parties in a better way.37 


While the judge ruled that the permissive language of the amend- 
ments to the School Act relating to inter-board negotiations met 
constitutional standards he found that the lack of any dispute res- 
olution mechanism under the Act was a fatal flaw in the 
negotiating process. Without such a mechanism the ability of the 


*S_L Association des parents francophones de la Colombie-Britannique et al. v. A. G. British Columbia et al., Mr. Justice Vickers, British Columbia Supreme Court, 
November 28, 1998, Vancouver Registry, 973287. (The Province of British Columbia did not appeal from this decision.) See paragraph 3 of judgment for the relief 


sought by the plaintiffs. 


36 Section 166.29 of the School Act; reproduced at Paragraph 22 of the judgment. 


37 Paragraphs 46-47. 


Francophone Education Authority to fulfil its mandate to devel- 
op, manage and oversee French-language educational programs 
could be seriously hampered. 


The difficulty with the current legislation is that the Province 
of British Columbia has left the minority, the CSF, to deal 
directly with the majority’s school boards. The role of the 
Province as an active promoter of linguistic and cultural rights 
for the Francophone minority is absent from the legislative 
scheme. 


The legislation leaves the CSF in the unenviable position of 
Operating in a vacuum, not knowing what the future holds 
other than a series of negotiations with majority boards and an 
offer by the Province fo call us if you need us.38 


In other words, the imbalance in negotiating strength would place 
the FEA at a constant disadvantage which the absence of a dis- 
pute resolution process would only exacerbate. The judge 
therefore concluded that not only must such a process be provid- 
ed for under the legislation or regulations but the parties to the 
process must include representatives from the Ministry of Educa- 
tion. While the judge made it clear that he was not defining the 
details of the dispute resolution process to be chosen by the 
province his order disposing of the application before him 
emphasized that the Ministry of Education must be a party to any 
such process, in addition to the FEA and any majority language 
school board involved in given negotiations. He further ordered 
that disputes in the following areas should be settled by a tripar- 
tite dispute resolution process: 


1. implementation and operation of the transfer of assets 
2. the co-management of shared assets 
3. lease negotiations of any facilities that are not transferred and 


4. any other dispute that may arise between the CSF and a 
majority school board.39 


Séguin et al. v. Ontario 


Last year the Commissioner noted that Séguin et al. v. Her 
Majesty the Queen in right of Ontario ultimately had not gone 
to trial in 1997. The education reforms proposed by the Ministry 
of Education (Bill 104, which among other things provided for 
the establishment of 11 [subsequently 12] French-language 
school boards, and Bill 160, which provides for the implementa- 


w 


8 Paragraphs 54-55. 
39 Paragraph 59. 


tion of educational reforms through the Education Improvement 
Commission) prompted the parties to adjourn the proceedings 
until January 1998. The purpose of this delay was to allow the 
parties to assess the impact of the reforms on the issues stated in 
this case, which sought to have a French-language Catholic 
school board established (Bill 104 established the Conseil 
scolaire catholique francophone de Prescott-Russell/Stormont- 
Dundas-Glengarry as of January 1, 1998). In addition, this 
application challenged the inadequate funding of French- 
language instruction (dealt with in part by Bill 160). The 
Commissioner has been granted intervenor status in this case in 
order to present clarifications regarding the interpretation of Sec- 
tion 23 of the Charter and the manner in which it should be 
implemented. 


On December 2, 1998, Mr. Justice Roy presided over a tele- 
phone conference between the parties. The purpose of the 
conference was to determine whether the Ontario Court (General 
Division) should try the disputed issues as framed in the original 
pleadings and subsequently amended. The parties wanted to clar- 
ify whether the issues should be considered settled or moot by 
reason of significant amendments to the education laws involved 
in the proceedings. As far as the creation of a French-language 
school board for the Stormont-Dundas-Glengarry districts is con- 
cerned the parties agreed that in principle the establishment, 
effective January 1, 1998, of the Conseil scolaire catholique fran- 
cophone de Prescott-Russell/Stormont-Dundas-Glengarry settled 
the first question concerning the minority language community’s 
right to govern its schools. As to the second point, namely the 
community’s right to fair public educational funding, the parties 
agreed to adjourn the case sine die. This decision, ratified by the 
Court, is based on the fact that another constitutional challenge 
before the Ontario Court of Appeal has once again called provin- 
cial educational funding legislation into question.*! 


Société des Acadiens et Acadiennes du Nouveau-Brunswick et al. v. 
The Governor in Council et al. 


Last year the Commissioner mentioned that he was granted leave 
to intervene in Société des Acadiens et Acadiennes du Nouveau- 
Brunswick et al. v. The Governor in Council et al.42 on April 29, 
1997. The case involves the interpretation of Sections 3 and 15 of 
the Charter. The proceedings are still at a preliminary stage; the 
parties are preparing their proof and conducting examinations. 


40 Séguin et al. v. Her Majesty the Queen in right of Ontario) et al., Ontario Court (General Division), 3831-92. 
41 Ontario English Catholic Teachers Association et al. y. Ontario (A.G.) et al., Ontario Court of Justice (General Division), 97-CV-137668 and 98-CV-139317. 
Judgment of Mr. Justice Cumming of July 22, 1998. Appeal heard November 17, 1998, decision pending. See note 85. 
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2 Language Rights in 1997 at p. 8. 


Devinat \. Immigration and Refugee Board 


In 199643 the Commissioner reported that he had been granted 
intervenor status in Devinat v. Immigration and Refugee Board. 
The case is about the statutory obligation of federal courts and 
quasi-judicial tribunals to issue their decisions in both official 
languages. Section 20 of the Act requires a decision to be made 
available either simultaneously in both English and French or as 
soon as possible after its original issuance, depending on the cir- 
cumstances. Simultaneity is required if: 


a) the decision, order or judgment determines a question of law 
of general public interest or importance or 


b) the proceedings leading to its issuance were conducted in 
whole or in part in both official languages. (Subsection 20(1) 
of the Act). 


However, where a question of law of general public interest or 
importance is involved the court or quasi-judicial tribunal may 
waive the strict rule of simultaneity if such a requirement would 
occasion a delay prejudicial to the public interest or result in an 
injustice or hardship to any party to the proceedings. In such 
cases a decision may be made available initially in one official 
language with a version in the other official language to follow at 
the earliest possible time. All remaining decisions not subject to 
the rule of simultaneity are also required to be made available in 
the other official language at the earliest possible time following 
their unilingual issuance (Subsection 20(2) of the Act). 


The general statutory duty to make decisions available in both 
official languages at the earliest possible time following their 
unilingual issuance (as allowed under the Ac?) is central to the 
proceedings in Devinat v. Immigration and Refugee Board. Deci- 
sions of the Board made available to the public (following the 
removal of all personal information) are normally issued only in 
the language in which they were rendered. In other words, the 
IRB does not make its accessible decisions routinely available to 
the public in both official languages. However, where a specific 
request is made by a member of the public to gain access to a 
unilingual decision in the other official language it is IRB policy 
to provide a translation within 72 hours. A notice to this effect is 


now included in a bi-monthly IRB publication (Reflex) which - 


43 Language Rights in 1996 at p. 11. 


makes available both to members of the Board and to the public 
bilingual summaries of recent decisions thought to be of interest 
and significance. The decisions summarized in Reflex are avail- 
able at IRB offices and accessible from electronic databases such 
as Quicklaw in the official language in which they were issued. 


The plaintiff in the Devinat case takes issue with the IRB pol- 
icy of providing a translation of decisions accessible to the public 
only upon specific request.45 Maintaining that this does not satis- 
fy the statutory requirement that a decision issued by a federal 
court or quasi-judicial tribunal in only one official language be 
thereafter issued in the other official language “at the earliest 
possible time” the plaintiff made application to the Federal Court 
(September 17, 1996) for an order in the nature of mandamus 
requiring the IRB to translate all unilingual decisions issued since 
the IRB’s creation into the other official language. The Commis- 
sioner applied for and was granted intervenor status on May 5, 
1997 


The judgment of the Federal Court distinguishes two separate 
dimensions inherent in the application brought by the plaintiff: (1) 
the legal standing of Mr. Devinat to bring his action in the first 
place, as well as the jurisdiction of the Federal Court and the 
validity of mandamus as a remedy, and (11) the actual scope of 
institutional obligations arising under Section 20 of the Act. With 
respect to the first dimension Mr. Justice Nadon took note of the 
fact that Part x of the Act provides that a complainant under the 


Act may apply for a court remedy if not satisfied with the results 


of an investigation but only with respect to matters related to spe- 
cific sections of the Act: 


Any person who has made a complaint to the Commissioner 
in respect of a right or duty under sections 4 to 7, sections 10 
to 13 or Part Iv or v, or in respect of section 91, may apply to 
the Court for a remedy under this Part. (Subsection 77(1) of 
the Act) 


Since Section 20 of the Act (found in Part 11) is not included with- 
in the scope of Subsection 77(1) the plaintiff could not use it to 
establish his standing to bring an application before the Federal 
Court. It was for this reason that he based his application upon 
provisions found in Subsection 18.1(1) of the Federal Court Act: 


# Federal Court of Canada (Trial Division) T-2062-96. Judgment rendered by Mr. Justice Nadon, May 1, 1998. Prior to the filing of this case the plaintiff had made a 
formal complaint to the Commissioner (June 7, 1995) alleging that the Immigration and Refugee Board was in breach of Section 20 of the Act for failing to ensure 
that all its decisions were routinely available in both official languages. While a draft report arising from this complaint was prepared and the preliminary views of 
the Commissioner were communicated to the IRB the Commissioner decided subsequently to undertake a study regarding the manner in which Parts 1 and 1v of 
the Act (which include Section 20) have been implemented by federal courts and quasi-judicial tribunals. Further work on the investigation has thus been suspended 


until the completion and publication of the study. 


# The IRB has also developed a policy for identifying which of its decisions are sufficiently important to justify that they be translated and made available to the pub- 
lic simultaneously in both official languages (after removal of personal information). This policy relates to Subsection 20(1)(a) of the Act and establishes criteria for 
identifying a decision, order or judgment which determines a question of law of general public interest or importance. According to its policy this is the case where: 
(1) the decision involves a novel, compelling resolution of a legal issue and (ii) the resolution, given that legal issue, is likely to have a significant impact on the 
development of the substantive law or practice and procedure of the Division concerned. Where these two criteria are met a decision is purged of personal informa- 
tion, submitted for translation and then made available simultaneously to the public in both official languages. 
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An application for judicial review may be made by the Attor- 
ney General of Canada or by anyone directly affected by the 
matter in respect of which relief is sought. 


With respect to remedies Subsection 18.1(3)(a) provides that the 
Federal Court (Trial Division) may “order a federal board, com- 
mission or other tribunal to do any act or thing it has unlawfully 
failed or refused to do or has unreasonably delayed in doing.” 
The plaintiff contends that the provisions under Section 18.1 of 
the Federal Court Act are broad enough to found his action 
against the IRB. He further relies on Subsection 77(5) of the Act 
which explicitly preserves any rights of action which might exist 
independently of court remedies recognized under Section 77: 


Nothing in this section abrogates or derogates from any right 
of action a person might have other than the right of action set 
out in this section. 


In rejecting the arguments of the plaintiff on this point Mr. Jus- 
tice Nadon emphasized that Subsection 77(5) of the Act does not 
confer any new right of action with respect to the implementation 
of the Act. It simply recognizes that rights of action unrelated to 
the implementation of the Act are to be preserved intact. 


In my view, subsection 77(5) of the OLA [Official Languages 
Act] does not confer any new right of action on the applicant. 
Rather, it allows the applicant to keep or exercise any right of 
action or remedy when that right of action or remedy is relied 
on in proceedings other than proceedings under the OLA. In 
other words, the only possible remedies for any violation of 
the OLA’s provisions are those provided for in the OLA, 
namely an application to the Federal Court under subsection 
77(1) and a complaint to the Commissioner.*° 


With respect to an action based upon Section 18.1 of the Federal 
Court Act Mr. Justice Nadon pointed out that it must be related to 
the exercise of authority conferred by federal statute.47 He further 
determined that the types of decisions of the IRB which were 
subject to judicial review under Section 18.1 concerned the deter- 
mination of status of immigrants and refugees. 


In my view, it is those decisions, which relate to an individ- 
ual’s immigration or refugee status, against which an 
application for judicial review may be made to the Federal 
Court under Section 18.1. It is those decisions that result from 
jurisdiction or powers conferred on the IRB by or under an 
Act of Parliament, namely the /mmigration Act.*® 


46 Jbid. Paragraph 26 of judgment issued May 1, 1998. 


The decision of the IRB to translate only those of its decisions 
which were the subject of a specific request for translation (or 
which raised a legal issue of general public interest) was thus not 
considered to be a matter for judicial review under Section 18.1 
of the Federal Court Act. 


While the Federal Court rejected the plaintiff's action for the 
above stated reasons it went on nonetheless to consider how Sec- 
tion 20 should be interpreted and whether the IRB had fulfilled 
its obligations thereunder. It found that IRB policy concerning 
the translation of its decisions only upon specific request (with 
the exception of that narrow range of decisions which, in its 
view, raised a legal issue of general public interest) had the net 
effect of ensuring that most IRB decisions would never be made 
available in both official languages. This conclusion, reasoned 
Mr. Justice Nadon, was incompatible with the statutory obliga- 
tion of a federal tribunal to make its decisions available in the 
other official language “at the earliest possible time” following 
their original unilingual issuance. The clear wording of Section 
20 could not be diminished by the institution of a policy of trans- 
lation upon request. Nor could budgetary constraints be raised to 
justify a policy which was, on its face, in breach of the obligation 
under Section 20: 


Budget cuts are not a valid reason for not discharging a statu- 
tory duty, any more than the fact that the IRB is the 
administrative tribunal that renders the greatest number of 
decisions in this country. The OLA is clear, and the only find- 


ing I can make is that the respondent is not complying with 
it.49 


The plaintiff has appealed the trial level decision to the Federal 
Court of Appeal as that decision relates to the applicability of 
Section 18.1 of the Federal Court Act to the plaintiff's action, his 
standing to bring an action for breach of Section 20 of the Act 
and the appropriateness of a remedy in the nature of man- 
damus.50 The Commissioner has applied for and been granted 
intervenor status before the Court of Appeal. Among other 
things, it is the intention of the Commissioner to argue that Part 
i (which includes Section 20) of the Act has primacy over all 
other Acts of Parliament (except the Canadian Human Rights 
Act) and that Subsection 18.1(3)(a) of the Federal Court Act is 
broad enough to establish the jurisdiction of the Federal Court to 
sanction any federal tribunal for failing to accomplish or perform 
any act it is legally bound to accomplish or perform. 


47 See Paragraph 28: “In my view, if the applicant in these proceedings can make an application under section 18.1 of the Federal Court Act, that application must 
relate to the exercise by the federal board, commission or other tribunal (here the IRB) of jurisdiction or powers conferred on it by or under an Act of Parliament. 


48 Jbid. Paragraph 30. 
49 Paragraph 52. 
50 Appeal filed September 25, 1998; A-336-98, Federal Court of Appeal. 


Ill. PRIVACY ACT PROCEEDINGS AGAINST THE OFFICE OF THE COMMISSIONER 


Two proceedings have been commenced against the Office of the 
Commissioner of Official Languages under the Privacy Act. 


Lavigne v. Office of the Commissioner of Official Languages 


A recent decision of the Federal Court of Canada has ruled in 
favour of a complainant’s right to receive personal information 
about him or herself gathered in the course of an investigation 
conducted by the Office of the Commissioner of Official Lan- 
guages.>5! While the investigation of the complaint was 
completed in 1994 and a series of recommendations made to the 
offending federal institution subsequent court action was con- 
ducted related to the issue of damages claimed by the 
complainant. Collateral court action related to damages gave rise 
to the request of the complainant to have access to notes taken by 
officers of the Commissioner who investigated the original com- 
plaint. The information requested consisted of observations about 
the complainant made by employees of the federal institution 
under investigation. While part of the information was made 
available to the complainant by the Commissioner’s office access 
to a portion of it was refused. This denial was based on a princi- 
ple of confidentiality contained in the Act (Subsections 60(1) and 
Sections 72-74) as well as an exemption found in the Privacy Act 
which allows a federal institution to deny access to personal 
information where: “the disclosure...could reasonably be expect- 
ed to be injurious to...the conduct of lawful investigations....” 
(Subsection 22(1)(b)). 


In accepting the complainant’s application the Federal Court 
pointed out that the scope of the right of access to information 
under the Privacy Act (by the complainant concerning himself) 
and the Access to Information Act is clear: “Disclosure is the rule 
and exemption is the exception.” With respect to the exemption 
claimed the Federal Court underscored that it has been interpret- 
ed as “being a limited and specific exemption relating to the 
ongoing investigation and not to other investigations in the 
future. In the instant case, the investigation 1s over.”52 The Court 
also adopted views expressed in the past by the Federal Court to 
the effect that refusal to disclose information cannot be made 
solely on the basis “that to disclose would have a chilling effect 
on possible future investigations.”53 This latter possibility had 
been one of the main arguments put forward by the Commission- 
er’s office to deny access to some of the personal information 
requested by the complainant. In this regard the Federal Court 
offered the following opinion: 


Witnesses to investigations ought to be informed in advance 
that their testimony about an individual may be disclosed to 
him. They will be very careful what they say. Proper circum- 
spection will protect the integrity of the investigative process 
and the right of the individual concerned to be fully informed 
of the case against him. Promises of confidentiality are not 
essential as the respondent has the power to issue subpoenas, 
if necessary.*4 


Rogers v. Office of the Commissioner of Official Languages 


The Federal Court heard Mr. Rogers’ application in Toronto on 
November 18, 1998. At the hearing the Commissioner stated that 
the documents requested by the applicant were not in the Com- 
missioner’s investigation file and did not in any event constitute 
“personal information” about the applicant within the meaning of 
the Privacy Act. The Commissioner noted that the Privacy Act 
does not treat entire complaint files as personal information; 
rather, some of the information in the files may be personal infor- 
mation that the Commissioner is required to keep for the 
prescribed two-year period. However, if a draft or working docu- 
ment contains nothing but confidential information and that 
information is reproduced in a subsequent or official version of 
the document the Privacy Act does not require that the earlier 
document be retained, provided the subsequent version is kept on 
file. 


The applicant, on the other hand, argued that all of the Com- 
missioner’s investigation file constitutes personal information 
and that any, unofficial document, draft or working document 
should be kept for the purposes of the Privacy Act in order to 
determine whether it constitutes personal information and 
whether it must be disclosed in response to a request for access to 
personal information. The parties raised other arguments as well 
and the Court has reserved judgment.°5 


5! Lavigne v. Office of the Commissioner of Official Languages, Federal Court of Canada, Mr. Justice Dubé, October 16, 1998; T-909-97. 


52 Paragraph 31. 
53 Paragraph 35. 


54 Paragraph 36. 


On December 30, 1998, the Commissioner received a copy of the decision of the Federal Court rendered that day by Mr. Justice Wetston. The decision dismissed 
the plaintiff's application (T-2634-97) but awarded him costs because he had raised a new question of law. 
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IV. MINORITY LANGUAGE EDUCATION RIGHTS 


SASKATCHEWAN 


A recent application to the Saskatchewan Queen’s Bench for an 
interim injunction regarding the provision of school facilities 
illustrates the difficulties that can arise when implementing gov- 
ernance rights under Section 23 of the Charter.56 While 
Saskatchewan legislation provides for the creation of Franco- 
phone school boards (called conseils scolaires fransaskois) no 
mechanism is established to resolve potential disputes between 
school boards over access to existing school buildings. Ministeri- 
al orders may provide for the vesting of assets and liabilities in a 
newly created French-language board but in the case of the Con- 
seil scolaire fransaskois de Zenon Park (created in May 1997) the 
division of assets was left to negotiations between it and the 
already existing local school board. 


Prior to the new conseil scolaire fransaskois being created 
students in the town of Zenon Park (whose citizens are 80% 
French-speaking) attended Zenon Park School. At that time the 
latter provided education to approximately 130 students in a facil- 
ity which can accommodate 350. The principal language of 
instruction was English but the school provided French immersion 
programs for interested students regardless of mother tongue. Fol- 
lowing the creation of the Conseil scolaire fransaskois de Zenon 
Park, whose mission is to provide French first-language education 
to students eligible under Section 23 of the Charter, 41 students 
attending Zenon Park School chose to register with the new con- 
seil scolaire. However, attempts to begin negotiations regarding 
the facilities where the new conseil scolaire’s French-language 
education program would be offered met with a flat refusal from 
the Teasdale School Division and the existing local board with 
jurisdiction over Zenon Park School. While the new conseil sco- 
laire wished to share (at least temporarily) the facilities available 
at Zenon Park School the board of education of the school divi- 
sion considered the school to be its exclusive property and that it 
was under no obligation to share it. As to any rights under Section 
23 of the Charter which might be in jeopardy the school division 
took the position that that was a problem for the provincial gov- 
ernment to solve, not the board of education. The provincial 
government made no attempt to resolve the dispute, preferring 
instead to reiterate that differences should be resolved through 
negotiations between the school authorities concerned. 


As a result of these difficulties the Conseil scolaire fransaskois 
de Zenon Park opened a temporary facility in the fall of 1997 “in 
a disused and condemned convent which had been refitted at a 
cost of $85,000 by the provincial government in order to meet its 


obligations to provide facilities.”57 This was understood at the 
time to be a temporary measure lasting one year only. While the 
conseil scolaire wished to have its students continue using the 
gymnasium located at Zenon Park School access was categorical- 
ly refused. Its students were thus denied a benefit which they had 
enjoyed during the time they attended Zenon Park simply because 
they had chosen to exercise their rights under Section 23 of the 
Charter. Also notable was the fact that 60% of the costs of build- 
ing the gymnasium had been provided by the federal government 
through programs intended to support the official language minor- 
ity communities. Other benefits which the students were denied 
after registering with the new conseil scolaire related to access to 
library and laboratory facilities available at Zenon Park School 
but not in the refitted convent building. 


In light of the intransigence of the school division and local 
board, the inaction of the provincial government and the fact that 
a temporary lease on the convent building was at an end the Con- 
seil scolaire de Zenon Park felt it had no alternative but to seek a 
mandatory court injunction ordering the sharing of certain facili- 
ties and the construction of others which would provide “a 
separate, equal and government financed education for those stu- 
dents whose parents chose to exercise the right given to them by 
Section 23 of the Charter.”58 The pursuit of this action before the 
courts was affected at the eleventh hour by changes in positions 
previously adopted by the defendants. As a result an interim 
injunction was considered and issued by the judge hearing the 
matter which took into account the willingness of the parties to 
accept certain compromises. At the same time the presiding 
judge addressed certain legal positions which had been put for- 
ward in the proceedings. 


With regard to the issue of ownership of Zenon Park School 
the presiding judge ruled that while the Teasdale School Division 
owns the school its title was in his view: 


subject to a constructive trust or obligation in favour of all of 
the students requiring education in Zenon Park and it could not 
simply, as it has, reject the provision of its facilities to the 41 
students of the CSF or those who may join them in the future. 


Had 90 students chosen to join the CSF and if only 41 had 
chosen to remain in the TSD school, there would be the pre- 
posterous situation of 41 students utilizing a school built for 
350 students, while the remainder would be forced, through 
the intransigence of the school board, to build a new school at 
public expense.°? 


56 Conseil scolaire fransaskois de Zenon Park et al. v. Government of Saskatchewan, Board of Education of the Teasdale School Division No. 53, Le Bureau des 
Commissaires du district scolaire de Zenon Park, et al., Saskatchewan Court of Queen’s Bench, Mr. Justice Kyle, 1576 (Judicial Centre of Regina); interim Injunc- 


tion issued June 23, 1998. 
ST Jbid. at Paragraph 8 of judgment of Mr. Justice Kyle. 
58 Jbid. at Paragraph 10. 
59 Jhid. at Paragraph 15. 


The judge further pointed out “that the TSD may see itself as 
independent of the Government of Saskatchewan but it is in no 
way independent of the obligations which, under the Charter, fall 
on any governmental body, one of which is the TSD.”60 


On whether an interim injunction should issue (regardless of 
the “flurry of proposals and counter proposals” brought to the 
attention of the presiding judge at the eleventh hour) the Court 
concluded that such an interlocutory remedy should be available 
where there has been a breach of a Charter right, where there is a 
serious question to be put to trial and where there is a likelihood 
of irreparable harm to the applicant in the event that such an 
injunction is not granted. The first two prerequisites were clearly 
satisfied on the basis of the evidence before the Court. As to the 
third, the Court ruled: “In the sense that constitutional rights have 
been violated (through deprivation of equal facilities with the 
immersion school) and soon may be further violated if action is 
not taken immediately, irreparable harm may be said to be likely 
if an injunction is not issued.”#1 


The judge therefore issued an interim injunction requiring the 
TSD to make available certain of its classroom facilities on a tem- 
porary basis and to allow the shared use of gymnasium, laboratory 
and library facilities. He further ordered that the school division 
allow the erection of portable school buildings® adjacent to a 
specified wing of Zenon Park School in order to facilitate access 
thereto by the students of the conseil scolaire. On appeal the Court 
of Appeal of Saskatchewan determined that no error of law had 
been committed by the trial judge in issuing the interim injunc- 
tion.®3 However, in light of new evidence heard at the appeal, 
some minor changes were made to the content of the injunction. 
The Court of Appeal therefore reissued the injunction. The order 
still obliges the TSD to permit the installation of the portable 
school buildings adjacent to Zenon Park School and to provide 
access to gymnasium, locker room and toilet facilities as well as 
access to the science laboratory and library or resource centre. It 
further orders the TSD to allow the necessary construction work 
to be done (including the opening of the exterior wall of one wing 


60 [bid. at Paragraph 16. 


61 Zbid. at Paragraph 19. 


of the school) to allow appropriate access to Zenon Park School 
by students attending classes offered by the conseil scolaire. The 
order also provides that the construction work and the portable 
classes should allow for a distinct educational facility for students 
registered with the Conseil scolaire fransaskois de Zenon Park. 


PRINCE EDWARD ISLAND 


The trial decision in a case originating in Summerside was 
reviewed in detail in the survey of language rights for 1997 pub- 
lished by the Commissioner.°4 The case highlights unresolved 
issues inherent in applying the sliding scale approach enunciated 
by the Supreme Court of Canada when it considered the scope of 
educational services mandated by Section 23 of the Charter. The 
range of educational programs made available in the minority 
language and the type of physical facility where they are avail- 
able will vary depending on the numbers of students involved. 
This variability in services arises from Paragraphs (3)(a) and (b) 
of Section 23 which establish that the general right of minority 
language parents to have their children receive primary and sec- 
ondary education in the minority official language applies only 
wherever in a province: 


(a) ...the number of children of citizens who have such a right is 
sufficient to warrant the provision to them out of public funds 
of minority language instruction; and 


(b) includes, where the number of those children so warrants, the 
right to have them receive that instruction in minority lan- 
guage educational facilities provided out of Public funds. 


In Mahé the Supreme Court of Canada interpreted paragraphs (a) 
and (b) of Subsection 23(3) as representing two extremities of a 
continuum of potential educational services to be offered to offi- 
cial language minority students: 


...[Section] 23 should be viewed as encompassing a “sliding 
scale” of requirement, with subs. (3)(b) indicating the upper 
level of this range and the term “instruction” in subs. (3)(a) 


Mr. Justice Kyle discussed the appropriateness of portable school units earlier in his judgment. He made the following observations: “The Government of 


Saskatchewan had initially recognized its obligation to provide funding for facilities and, about the time of the commencement of these proceedings, offered to pro- 
vide funding for relocatable school buildings, the availability of which it had investigated. The proffered relocatable units are indeed far from trailer or construction 
site temporary buildings. Margaret Ball, a professional engineer employed by the Department of Education, provided the Court with photographs and floor plans of 
existing schools constructed from the relocatable units. The schools so constructed appear to be permanent, attractive and expensive. Were such units to be used to 
house the CSF school it would apparently be pleasant and adequate accommodation. There would still be the need for the gymnasium and presumably the laborato- 
ry and library which, late in these proceedings, were offered by the TSD.” /bid. at Paragraph 12. 


63 Saskatchewan Court of Appeal, 3026; oral decision July 17, 1998; written decision July 21, 1998. 


6 See Language Rights in 1997 pp. 11-14 (Arsenault-Cameron v. Prince Edward Island, 147 Nfld. & P.E.I.R. 308 (S.C.(T.D.)). See also School Governance: The 
Implementation of Section 23 of the Charter, Commissioner of Official Languages at p. 51. 


indicating the lower level. The idea of a sliding scale is sim- 
ply that s. 23 guarantees whatever type and level of rights and 
services is appropriate in order to provide minority language 
instruction for the particular number of students involved.6s 


In adopting a sliding scale approach the Supreme Court rejected 
the view that Subsection 23(3) of the Charter created two separate 
rights, each with its own threshold level of students required to 
invoke it. Its view in this regard is central to understanding how 
Section 23 should be implemented. 


The sliding scale approach can be contrasted with that which 
views s. 23 as only encompassing two rights — one with 
respect to instruction and one with respect to facilities — each 
providing a certain level of services appropriate to one of two 
numerical thresholds. On this interpretation of s. 23, which 
could be called the “separate rights” approach, a specified 
number of s. 23 students would trigger a particular level of 
instruction, while a greater, specified number of students 
would require, in addition, a particular level of minority lan- 
guage educational facilities. Where the number of students 
fell between the two threshold numbers, only the lower level 
of instruction would be required. 


The sliding scale approach is preferable to the separate rights 
approach, not only because it accords with the text of s. 23, but 
also because it is consistent with the purpose of s. 23. The slid- 
ing scale approach ensures that the minority group receives the 
full amount of protection that its numbers warrant... 


...1t is more sensible, and consistent with the purpose of s. 23, 
to interpret s. 23 as requiring whatever minority language 
educational protection the number of students in any particu- 
lar case warrants. Section 23 simply mandates that 
governments do whatever 1s practical in the situation to pre- 
serve and promote minority language education.66 


The central issue in the case from Summerside involves a dispute 
between the Minister of Education and Section 23 rights holders 
as to whether the number of potential registrants for French- 
language instruction in their community requires the province to 
establish such a program in Summerside itself. While the right of 
the plaintiffs to enrol their children in French first-language 
instruction was never in dispute the Minister had offered busing 
to an existing French-language school in an adjacent community 
as a reasonable means to fulfil the province’s obligations under 
Section 23. The plaintiffs maintained that Section 23 guaranteed 
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Mahé vy. Alberta [1990] 1 S.C.R. 342 at 366. 
Ibid. at pp. 366-67. 


their right to have access to French-language education in their 
own community (the town of Summerside) and that the ministeri- 
al offer of busing to a neighbouring town was, in the 
circumstances, both unreasonable and an infringement of Section 
23. The trial judge agreed with the plaintiffs, finding that the 
number of children who would most likely be enrolled in a 
French first-language program in Summerside justified the estab- 
lishment of such a program in that community. His decision has 
now been overturned by the Appeal Division of the Supreme 
Court of Prince Edward Island®7 on the basis that he erred in 
applying the “where numbers warrant” test and drew inferences 
of fact unwarranted by the evidence adduced in court.68 


The Appeal Division summarized the main conclusions of the 
trial judge. 


In the trial judge’s opinion, when the numbers warrant the 
provision of French first-language instruction in a specific 
area the right automatically includes the right to instruction in 
an educational facility, located in that area. He also found that 
a French first-language educational facility located 30 kilome- 
tres from the main geographic area where the majority of the 
children reside and to which they must travel by bus for a 
period of time in excess of 30 to 45 minutes, is not reasonably 
accessible. He found it was implicit in s. 23 that the facilities 
to deliver the minority language instruction must be as acces- 
sible as those facilities provided to the children of the 
majority language group and the offer to provide transporta- 
tion in the circumstances of the respondents effectively 
denied them their rights under s. 23.69 


The Appeal Division determined that the sliding scale approach to 
the provision of minority language education services (which is 
intimately related to the number of pupils involved) did not 
exclude the possibility of busing eligible pupils to existing minori- 
ty language school facilities. In so doing it restated the principles 
established by the Supreme Court of Canada to the effect that Sec- 
tion 23 should be interpreted in light of its underlying purposes 
and in line with its remedial nature. However, the Appeal Divi- 
sion also brought to bear a number of other principles which it felt 
were important in implementing rights under Section 23. 


While courts are to take a purposive approach to the interpre- 
tation of s. 23 rights and while the section is to be construed 
remedially in recognition of injustices to the minority that 
have gone unredressed, there are other important interpreta- 
tive principles to be applied in considering s. 23. First, 


Government of Prince Edward Island v. Arsenault-Cameron; P.E.I. Supreme Court, Appeal Division; April 24, 1998, AD-0727; Charlottetown Registry, (1998), 


160 D.L.R. (4th) 89, 162 Nfld & P.E.LR. 329 (C.A.). 


In allowing the appeal the Appeal Division declared: “With respect, it is my view the trial judge erred in law in that he did not properly apply the sliding scale 
approach to the interpretation of s. 23. He also erred in law in that he made palpable and overriding errors in the assessment of the evidence and in drawing certain 


inferences from the evidence.” /bid. at Paragraph 34. 


Ibid. at Paragraph 33. 


different interpretative approaches may have to be taken in 
different jurisdictions given the unique blend of linguistic 
dynamics that have developed in each province. Second, lan- 
guage rights are fundamentally different than other rights 
protected by the Charter in that they are founded on political 
compromise and thus prudent interpretation of the section 1s 
advised. Third, the right conferred on each individual right 
holder is the right to an educational system.70 


Having said this, however, the Appeal Division emphasized that 
the key challenge is to apply the “where numbers warrant” test to 
any given factual situation. This involves both a method for cal- 
culating the numbers involved and an assessment of pedagogical 
requirements and the costs of the educational services to be 
offered. Regarding the calculation of numbers the Appeal Divi- 
sion (relying on the Mahe decision) pointed out that neither 
existing demand (which in the Commissioner’s experience 
invariably increases after the implementation of a program) nor 
the number of Section 23 rights holders in a given area (some of 
whom will possibly decline to exercise their rights) are reliable 
standards for making a final determination of potential numbers 
of students. While the potential demand cannot be determined 
with certainty the Appeal Division pointed out that it would fall 
“somewhere between the known demand and the number of 
those qualified in the area under Subsections 23(1) and (2)”7! of 
the Charter. 


Pedagogical considerations are also important when review- 
ing the type of educational services a given number of students 
can reasonably be offered. The Appeal Division points out that 
such considerations are both in the interest of the students con- 
cerned and “consistent with the purposes of s. 23 in that the 
provision of programs and facilities must be commensurate with 
the number of students who might eventually take advantage of 
the service.”72 


Costs were also considered to be a factor in assessing the pos- 
sibility of implementing minority language educational 
programs. In this regard the Appeal Division quotes directly from 
the Supreme Court of Canada: 


Section 23 does not, like some other provisions, create an 
absolute right. Rather, it grants a right which must be subject 
to financial constraints, for it would be financially impractical 
to accord to every group of minority language students, no 
matter how small, the same services which a large group of s. 
23 students are accorded.73 


70 Jbid. at Paragraph 39. 

71 Ibid. at Paragraph 46. 

72 Jbid. at Paragraph 47. 

73 Mahé vy. Alberta, supra note 65 at p. 385. 
7 Supra note 67 at Paragraph 48. 


75 Jbid. at Paragraphs 51-52. 
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In light of the remedial nature of Section 23 the Appeal Division 
took note of the view of the Supreme Court of Canada to the 
effect that “pedagogical requirements will have more weight than 
financial considerations. As a result there should be no unrealistic 
financial demands placed on the province because it would not 
serve the pedagogical requirements of a small number of students 
to, for example, create a separate facility at a substantial cost 
which would be unable to offer a broad range of programs and 
instruction.”74 


The determination of potential demand for educational ser- 
vices must be based on appropriate evidence. In this regard the 
Appeal Division determined that the onus of proof lay upon Sec- 
tion 23 rights holders to establish that the numbers potentially 
involved justified a given level of service: 


...the number of children who might be expected to take 
advantage of the instruction is obviously important and the 
onus is on those requesting the instruction to prove what num- 
ber will provide justification for the educational facilities or 
level of instruction being requested.... 


While the Supreme Court of Canada has said that the number 
cannot be determined with certainty and the number will like- 
ly fall somewhere between the potential number of children of 
s. 23 right holders and the number of those parents who actu- 
ally express an interest in having their children receive the 
instruction, this does not mean those persons seeking to exer- 
cise the right are relieved from the onus of establishing on a 
balance of probabilities, the number of right holders who 
might eventually be expected to take advantage of the instruc- 
tion and the minority language educational facilities.75 


While the Appeal Division emphasized that the calculation of 
numbers should not be made on the basis of mere conjecture or 
speculation it still had to be made on the basis of the best evi- 
dence available. 


The evidence placed before the trial judge was considered by 
the Appeal Division to leave important questions unanswered. 
Although socio-linguistic evidence was presented regarding the 
total number of children of Section 23 rights holders in the com- 
munity who could potentially take advantage of French 
first-language instruction (as of 1996) and projections of the 
growth of eligible children over the following five years the 
Appeal Division found that there was: 


...no evidence of the age or grade breakdown of the 155 chil- 
dren who might have been eligible in 1996 nor...evidence of 
the age of the 151 who are projected to attain eligibility over 
the following five years. Without this evidence, it is impossi- 
ble to determine how many children will be entering and 
leaving the elementary school system each year; however, it 
is certain some will be entering and leaving each year and 
thus the total of 306 cannot be considered the potential num- 
ber of children eligible for instruction over the next five years 
nor can it be accepted as the number who might eventually be 
expected to take advantage of the instruction.76 


Since the trial judge had concluded that the figure of 306 repre- 
sented the number of pupils who might eventually be expected to 
take advantage of a French first-language program located in 
Summerside he had, in the eyes of the Appeal Division, made a 
palpable error in weighing the evidence. 


The Appeal Division also concluded that the trial judge had 
made an error by inferring on the basis of minimal evidence the 
growth pattern of any new French first-language program that 
might be established in Summerside. In this regard the trial judge 
had drawn a parallel with a growth pattern study applicable to a 
French first-language school established in Charlottetown 
(L’Ecole Francois-Buote), a parallel which the Appeal Division 
determined to be inappropriate: 


The results of the survey conducted in Charlottetown in 1989 
cannot be compared to the evidence in this case. Even if one 
were to accept that the projected potential number of children 
in grades one to six of rights holders in Summerside areas 
over the next five or six years is 306, this is not a figure bear- 
ing any similarity to the results of the survey showing the 
potential growth of L'École Frangois-Buote. It does not repre- 
sent a projected growth pattern but is simply a hypothesized 
projection of the number of children of s. 23 right holders 
expected to be living in the Summerside area as of a certain 
date. There is no evidence as to how many of the 306 children 
in the Summerside area might eventually be expected to take 
advantage of educational facilities offering French language 
instruction. Considering the fact 125 of these children were 
presently enrolled in either English or French immersion, it 
would be significant to know and not that difficult to deter- 
mine, how many of these would be prepared to switch to 
French first-language instruction were it to be offered in the 
area./7 


The Appeal Division pointed out that the best evidence available 
about potential demand was contained in the survey the plaintiffs 
had themselves conducted. That survey showed that “49 children 


76 Jbid. at Paragraph 57. 
77 Ibid. at Paragraph 58. 
78 Jbid. 

7 Ibid. at Paragraph 60. 
80 /bid. at Paragraph 61. 
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in grades one to six would take advantage of instruction in the 
French language in the Summerside area in the 1996-97 school 
year, with the addition of fifteen over the next two years.” The 
Appeal Division therefore concluded that there was no evidence 
before the trial judge “...nor was there any before the Minister, 
which would indicate that the number of children who might 
eventually take advantage of French first-language instruction in 
the Summerside area was, in 1996-97, greater than 50 with the 
addition of 15 over the next two years.”78 The trial judge there- 
fore erred in finding that the relevant figure was 306. 


While the evidence supported a finding that only 65 pupils 
might be expected to take advantage of a French-first language 
program in Summerside the question remained as to what educa- 
tional services for this number of pupils would be required by 
virtue of Section 23 of the Charter. On this point the Appeal 
Division returned to the issue of pedagogical considerations. To 
begin with, it declared that because Section 23 guarantees an 
educational system in the language of the minority, 


...the primary consideration has to be the pedagogical 
requirements of the students. In this respect consideration 
would have to be given to the minimum number of students 
necessary to deliver appropriate educational instruction. This 
is no different from the determination to be made when decid- 
ing whether to offer a programme to children of the English 
majority except that, given the remedial nature of Section 23 
the minimum number might be lower when considering the 
establishment of a minority language instruction program.”? 


This determination is a factual matter to be assessed in light of 
all the evidence, ruled the Appeal Division, and one which impos- 
es a burden of proof on those seeking to exercise rights under 
Section 23: 


It is a matter of evidence as to what minimum number would 
meet the pedagogical requirements of the students. Therefore, 
the onus rests on those seeking to enforce the right under s. 23 
to establish the minimum number which will be appropriate 
pedagogically. Here there was no evidence, except that of the 
Minister, which addressed the pedagogical considerations 
involved in providing separate classes for the number of stu- 
dents the evidence revealed might eventually take up the 
instruction in the Summerside area. The Minister was of the 
view it was difficult to meet all the needs of the students ped- 
agogically in an environment of less than 100 students. He 
stated the difficulties arose with the specialist services, such 
as music, physical education, library and resource, which he 
thought should be included in a facility providing a complete 
education. S0 


Given the need to ensure that minority language education is, from 
a substantive point of view, “of roughly equal quality to that being 
delivered to the majority” the Appeal Division ruled that applying 
the sliding scale of solutions enunciated by the Supreme Court of 
Canada would involve the weighing of a number of factors. 


Consideration may have to be given to the ability of existing 
minority language education facilities from the perspective of 
the quality of program, the availability of physical space with 
that facility to deliver the instruction, and whether the location 
of the existing facility in relation to the area where the 
instruction is warranted is such that transportation to it would 
not constitute an impediment which might effectively deprive 
the children of the right to instruction in the minority lan- 
guage. The measure of whether it did constitute an 
impediment would be the experience of the children of the 
English majority who are transported to school by bus, having 
due regard for the remedial aspect of s. 23.8! 


The offer of transportation to the existing school (L’Ecole 
Évangéline) in a neighbouring village is, of course, the crux of the 
matter that separates the Minister of Education from the Section 
23 rights holders in this case. As no one puts in question the high 
quality of education at L'École Évangéline nor the availability of 
space to accommodate the Summerside pupils the Appeal Divi- 
sion took the view that “reasonable accessibility” was “the key to 
applying the sliding scale in this case”. In this regard “[w]hat con- 
stitutes reasonable accessibility will differ from province to 
province or from school district to school district. Nevertheless, 
measurement of accessibility must be by some objective standard 
and the evidence is clear in this case that such a standard is the 
average time spent in transit on a school bus by an elementary 
school child in the province.” On this standard the Appeal Divi- 
sion found that the proposed transit time to L’Ecole Evangéline 
was no more than that experienced by 90% of English students 
who must travel to school by bus in Prince Edward Island.$2 


In summary, given the limitations of the evidence brought 
forward by the plaintiffs in this case regarding pedagogical con- 
siderations and the fact that the Minister had testified to the effect 
that pedagogical considerations underlay his decision to offer 
transportation to an existing French-language school and given 
the finding that the latter school was reasonably accessible to the 
Summerside pupils the Appeal Division concluded that the Min- 
ister had properly discharged his statutory and constitutional 
responsibilities. In so doing the Appeal Division also endorsed 
the view that smaller groups of pupils (less than 100) make it dif- 


81 Jbid. at Paragraph 63. 


82. [bid. at Paragraphs 70 and 75. 


ficult to ensure a good quality of education, at least in the 
absence of cogent evidence to the contrary presented by Section 
23 rights holders. Accordingly, transportation to a reasonably 
accessible educational facility which already offers the best range 
of educational services would constitute a valid option not incon- 
sistent with the requirements of Section 23 of the Charter. 


An application for leave to appeal to the Supreme Court of 
Canada was granted on November 19, 1998. 


QUEBEC 


A recent case in Quebec has raised the issue of both English- and 
French-language schools being housed in the same building 
although the plaintiff in the case is a member of the French- 
speaking majority of the province.’3 The school board decision to 
locate English- and French-language schools under one roof for 
budgetary reasons was upheld by the Superior Court of Quebec. 
On appeal the plaintiff raised a number of procedural issues, 
administrative law questions, items of statutory interpretation and 
the applicability of Section 23 of the Charter. Regarding the lat- 
ter point the appellant argued that the school board decision 
violated the right of Anglophones to a distinct educational facili- 
ty for their children. He maintained that past judicial 
interpretation of Section 23 required that such distinctiveness be 
maintained. As a corollary the appellant maintained that he also 
was entitled to have access to a French-language school housed 
in a completely separate facility. The Quebec Court of Appeal 
rejected the arguments of the appellant based on Section 23, 
pointing out that he had no particular standing to invoke Charter 
rights which attached only to Anglophones in Quebec. The court 
also remarked that the English-speaking minority whose children 
attended the school in question (or rather the English school 
housed in the same building as the French) had initiated no action 
nor presented any arguments that their rights had been violated. 
In this regard the Court of Appeal ruled: 


The appellant is not entitled to rely on rights available to the 
linguistic minority for the sole purpose of advancing his own 
interests. The purpose of his action is not to protect the rights 
of the Anglophone minority, but rather, to obtain a French- 
language school that has exclusive use of all its rooms.84 


Given that the appellant’s other arguments failed to convince the 
court his appeal was dismissed. 


83 Szasz y. Lakeshore School Board (May 27, 1998), Montreal 500-09-003117-967 (Quebec Court of Appeal). This case was on appeal from a judgment of the Que- 
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V. OTHER DECISIONS CONCERNING THE USE OF ENGLISH AND FRENCH 


CONFESSIONAL SCHOOL RIGHTS 


Ontario 


A judgment of the Ontario Court of Justice has dealt with denom- 
inational school rights enjoyed by Roman Catholics in Ontario by 
virtue of Section 93 of the Constitution Act, 1867.85 The decision 
originates in a challenge to the validity of some of the sweeping 
changes made to the education system in Ontario over the past 
year. While two separate applications to the courts were made by 
a variety of plaintiffs (including the Ontario English Catholic 
Teachers’ Association and the Ontario Public School Boards 
Association) they were ultimately amalgamated due to the simi- 
larity and overlap of issues raised by the parties. In addition, the 
Ontario Catholic School Trustees’ Association and the Associa- 
tion franco-ontarienne des conseils scolaires catholiques 
appeared as intervenors at the hearing. 


The detailed decision deals with complicated issues concern- 
ing the scope and interpretation of Section 93 that are not directly 
related to language rights in the educational system in Ontario. 
However, elements of the decision which support arguments put 
forward by individuals and organizations representing the 
Catholic community of Ontario have some relevance to the net- 
work of French-language school boards. The latter have been 
significantly increased as a result of the recent reforms. There 
currently exist eight French-language separate school boards and 
four French-language public school boards.’° To the extent that 
those reforms are placed in question the gains made in expanding 
the number of district school boards delivering French-language 
education in the province might be diminished. Indeed, it was for 
this reason that the Association Franco-Ontarienne des conseils 
scolaires catholiques appeared as intervenors in support of the 
constitutional validity of the government initiatives. 


Although no attempt will be made here to explore all the 
issues and arguments canvassed in the decision of the Ontario 
Court of Justice it should be mentioned at the outset that the con- 
tention that the Protestant majority of the province enjoyed 
constitutionally protected rights by virtue of Section 93 was to all 
intents and purposes rejected. Arguments had been raised that 
Section 93 operated so as to constitutionally protect the authority 
of public school boards to determine and levy property taxes. 
This long-standing traditional power of school boards was abol- 
ished by recent reforms and replaced by a system of government 
grants paid out of general revenues and from property taxes 
which are now determined by the government and distributed 


according to new rules designed to equalize the financial 
resources of the boards. While the power of taxation, as it applied 
to public school boards, could be changed and even abolished 
without infringing Section 93 of the Constitution Act, 1867, the 
same is not necessarily true with respect to separate school 
boards in the province. 


In assessing the type of protection that Section 93 accords to 
separate school boards the Ontario Court of Justice underscored 
that the following conditions must be met: 


a) there must be a right or privilege affecting a denominational 
school 


b) enjoyed by a particular class of persons 
c) bylaw 

d) ineffect at the time of the Union 

e) and which is prejudicially affected. 


The court also emphasized that the right claimed must be related 
to the denominational character of the separate school system. As 
Mr. Justice Cumming succinctly put it: 


The case law highlights clearly the concept that, while 
denominational rights are protected, the province must be 
granted a great deal of latitude with regard to its education 
policies. Without in any way abandoning the protection of 
denominational rights, the Court must also be careful not to 
impose unnecessary restrictions on the provinces’ plenary 
powers to legislate in respect of education. 


He also pointed out that any given right, power or privilege 
accorded to the Catholic minority regarding education at the time 
of Confederation could be either denominational or non-denomi- 
national in character. Characterizing a claimed right, etc., is thus 
an issue which must be addressed whenever a court considers the 
application of Section 93. He further stated: “However, as the 
case law clearly reflects, the inquiry does not end there. There is 
still the question of whether the non-denominational right is nec- 
essary to secure a denominational purpose.” This latter inquiry 
was crucial to the Court’s decision regarding the power of taxa- 
tion of separate school boards. With respect to the purpose of the 
power of taxation recognized in law at the time of Confederation 
Mr. Justice Cumming stated: 


The constitutionally protected right to tax assures the local 
separate school community of two complementary objectives. 
First, it guarantees the community that it has the inviolable 


85 Ontario English Catholic Teachers’ Association, Ontario Public School Boards et al. v. Attorney General of Ontario; Ontario Court of Justice (General Division): 
97-CV-137668 and 98-CV-139317: Judgment of Mr. Justice Cumming, July 22, 1998. Appeal heard November 17, 1998, decision pending, see note 41. 
86 For a more detailed review of the legislative changes which have expanded the number of French-language school boards in Ontario, see: School Governance: The 
ome H Snances are fi L 2 
Implementation of Section 23 of the Charter, Commissioner of Official Languages. The issues of school governance and finances are found at pp. 73-79. 


legal right to ensure an adequate level of funding to achieve 
the objective of equality of educational opportunity for its 
children as perceived by the community itself, taking into 
account its particular needs. Moreover, this can be achieved 
without the restrictions imposed by a narrower perception on 
the part of either the legislature, or the provincial educational 
bureaucracy, as to what is the limit of funding properly appro- 
priate to educate the community’s children. Second, the right 
to tax provides the means whereby the separate school com- 
munity can meet its perceived needs within the context of its 
core value of a separate, denominational education. 


While a principle of equality of funding of all school boards was 
important (as set out in the recent reforms) the court did not see 
that as incompatible with recognizing the constitutional right of 
the Catholic minority to raise any supplementary funds it judged 
important to protecting the denominational character of its 
schools. As Mr. Justice Cumming put it: “...the concept of a 
‘separate’ educational system implies not only the need for 
financing but also the need for a means of financing from within 
the Roman Catholic community.” To the extent that legislative 
provisions interfered with that right the Court found that they 
were incompatible with Section 93 and of no effect. 


At the moment it is unclear what practical repercussions this 
decision will have if any on the operations of the 12 French- 
language district school boards in the province (eight of which 
are Roman Catholic). As one of the objectives of the recent 
reform was to ensure more adequate funding to the separate 
schools in the province (through a system of government grants 
designed to distribute revenues more equitably between the vari- 
ous school boards) the power of taxation that French-language 
separate school boards continue to enjoy as a result of this deci- 
sion may be purely theoretical. To the extent that revenues now 
available to these boards constitute an improvement over the past 
system based on government grants supplemented by local taxing 
powers (whose effectiveness depended on the value of real estate 
situated within a board’s jurisdiction) there would appear to be 
no reason to expect that French-language separate district school 
boards will exercise their constitutionally recognized right to levy 
property taxes. 


Alberta 


School reforms have also taken place in Alberta; they are aimed 
at reducing the overall number of school boards, centralizing 
control and decision-making, removing the power to raise rev- 
enue through local taxation and introducing a system of 
provincial grants to all boards intended to reduce or eliminate 


inequities in funding arising from disparate tax bases. It would 
appear that separate school boards had been particularly disad- 
vantaged under the previous system of local taxation. 
Nevertheless, separate school boards were given the authority to 
opt out of the new system of province-wide grants and raise rev- 
enue through the imposition of local taxation on their supporters. 
This option was not given to public school boards. As in Ontario 
these reforms were attacked by a variety of school board associa- 
tions and individual boards as unconstitutional and as a breach of 
provisions in the Alberta Act, 1905 which are similar to those 
found in Section 93 of the Constitution Act, 1867. 


Although the wording in the relevant parts of Section 17 of 
the Alberta Act, 1905 is not identical to that of the relevant parts 
of Section 93 the first paragraph of the former does protect “any 
right or privilege with respect to separate schools which any class 
of persons have at the date of the passing of this Act, under the 
terms of chapters 29 and 30 of the Ordinances of the Northwest 
Territories, passed in the year 1901, or with respect to religious 
instruction in any public or separate school as provided for in the 
said ordinances.” In addition, the second paragraph of Section 17 
provides that “in the appropriation by the Legislature or distribu- 
tion by the Government of the province of any moneys for the 
support of schools organized and carried on in accordance with 
the said chapter 29...there shall be no discrimination against 
schools of any class described in the said chapter 29.” 


A variety of arguments were raised at trial to challenge the 
validity of the school reforms. These included the allegation that 
they violated the constitutional right of school boards to reason- 
able autonomy regarding elections to them and to powers of 
recruitment, management and fiscal control. In addition, it was 
argued that the reforms discriminated between public and sepa- 
rate boards in the appropriation and distribution of money. 
Moreover, it was affirmed that the effect of Section 17 of the 
Alberta Act, 1905 was to guarantee a “mirror equality” as 
between public and separate school boards in the sense that the 
rights of the latter could not be reduced below those enjoyed by 
the former. In the eyes of the plaintiffs it followed logically that 
public boards must be the mirror image of separate boards and 
enjoy the same rights and privileges, notably with respect to the 
power to opt out of the province-wide funding scheme and con- 
tinue to raise revenue through local taxation. 


At trial all arguments used to impugn the school reforms, save 
that based upon mirror equality, were rejected by the presiding 
judge.’ The shift of more power towards the Department of Edu- 
cation was not found to interfere with school board autonomy. 
However, there was little or no discussion of which management 
powers of separate school boards might be protected by Section 


87 Alberta School Boards Association of Alberta v. Alberta, Court of Queen’s Bench (Judicial District of Edmonton), Mr. Justice Smith, November 28, 1995; [1995] 
A.J. 1317/DRS 98-00133; Action Nos. 9401-12053 and 9403-12272. Reported at 198 A.R. 204. 
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17 of the Alberta Act, 1905. Arguments based on discrimination 
were also rejected for a number of reasons, the Court finding that 
the prohibition of discrimination under the second paragraph of 
Section 17 applied only to government grants and did not affect 
provisions related to the raising of revenue by local taxation. 
Moreover, the distribution of funding under the school reforms 
was considered “fair” as between public and separate boards, 
thus refuting any allegation of discrimination. 


Only on the issue of “mirror equality” did the plaintiffs suc- 
ceed at trial, the judge concluding that “...if separate and public 
schools are the same, and if separate schools are to have the same 
rights and privileges as public schools, it follows logically that 
public schools must have the same rights and privileges as sepa- 
rate schools.’88 Since public school boards did not have the 
option of opting out of the province-wide funding arrangements 
based on government grants, as separate school boards might, the 

ial judge ruled that the “mirror equality” implicit in Subsection 
17(1) of the Alberta Act, 1905 was violated, making the school 
reforms invalid to this degree. In light of his conclusion on the 
question of “mirror equality” the trial judge declined to make any 
judgment on the issues of the alleged constitutional right of sepa- 
rate school boards to levy local taxes on its supporters or the 
degree of autonomy they might enjoy under Section 17 of the 
Alberta Act, 1905. 


The Alberta Court of Appeal has now issued a decision which 
overturns the trial judge on the issue of “mirror equality”#? while 
largely agreeing with him on the other issues. It points out that 
separate school boards were given the option to opt out of the 
funding arrangements under the Alberta School Foundation Fund 
in order to respect their limited constitutional status. However, 
such boards would still receive funding from the ASFF in the 
event that local taxation of its supporters falls short of the amount 
other boards receive under the ASFF. The Court of Appeal noted 
that no net differential in available financing would be possible 
under the funding arrangements. 


Opted out boards only receive revenue from the ASFF as a 
top-up payment in the event that their local requisition 
amounts to less than the amount received by other boards 
through the ASFF. But, the Government maintains there is no 
financial benefit achieved by opting out because pursuant to 
s. 159.1(4) of the School Act, should an opted out board 
receive requisition amounts greater than the per student 
amount received by other boards, the excess must be paid to 


oo 


8 Paragraph 190 of the judgment. 


the ASFF. This requirement is, however, expressly made sub- 
ject to the rights of separate schools electors under the 
Constitution.90 


The Court of Appeal emphasized as well that the ASFF imposed 
restrictions on uses of funds allotted to school boards, restrictions 
which the provincial government maintained applied to revenues 
collected through taxation by opted-out boards. The restrictions 
contained in the ASFF relate to the issues of school board auton- 
omy and powers of management which might be granted separate 
boards under the Constitution. 


For the purposes of the appeal before it the Alberta Court of 
Appeal concluded that the restrictions contained in the ASFF 
applied to moneys collected by opted-out boards through local 
taxation. This included the obligation to pay into the ASFF 
(through a claw-back provision) any locally collected taxes 
which exceeded the amount otherwise allowable under the ASFF. 
However, the court declined to address the issue of whether these 
restrictions violated any rights separate boards might enjoy under 
Section 17 of the Alberta Act, 1905: 


...[W]e wish to make it clear that for the purposes of this 
appeal, we have accepted that the claw-back is constitutional- 
ly valid and that the Framework applies to all Boards.?! 


It so ruled because these issues had not been specifically raised in 
the case nor had adequate evidence been presented regarding 
them. 


Keeping these premises in mind the Court of Appeal conclud- 
ed that the school reforms did not offend any principle of 
non-discrimination in the sense that no unfairness could be said 
to arise under them: 


Applying the fairness standard to the facts before us...the 
only differences between separate and public boards stem 
from separate boards’ ability to opt out of the ASFF. When 
one considers that separate and public boards receive the 
same dollar amount per student from property assessment 
(whether through the ASFF or through a combination of the 
ASFF and opted out requisition), can it seriously be contend- 
ed that there is unfairness? In our opinion, it cannot. 


On the issue of “mirror equality” the Court of Appeal pointed out 
that Subsection 17(1) of the Alberta Act, 1905 applied only to 
separate schools and their supporters. Furthermore, the case law 
had established that this provision “...does not guarantee all legal 


89 Alberta Public School Boards’ Assn. v. Alberta (Attorney General) [1998] A.J. 317/DRS 98-07227; Docket 9603-0013-AC and 9603-0441-AC; Alberta Court of 
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rights and privileges found in education legislation at the time of 
Confederation. Rather, it merely restricts provinces from passing 
laws which prejudicially affect rights regarding denominational 
aspects of school or anything incidental thereto.”°3 Thus, even if 
there had been a type of mirror equality provided for in Chapters 
29 or 30 of the 1901 Ordinances of the Northwest Territories 
(specifically Subsection 45(1) of Chapter 29) there was nothing 
which prohibited a province such as Alberta from altering it. 


If mirror equality ever existed, it did so only while provisions 
like s. 45(1) were in force. There is no constitutional mecha- 
nism to bring the mirror rights contained under s. 45(1) to life 
for public schools. By its clear wording, s. 17(1) applies to 
constitutionalize only the rights and privileges with respect to 
separate schools that existed under chapters 29 and 30.4 


The Court of Appeal therefore rejected the trial judge’s finding in 
this regard and ruled that the school amendments were constitu- 
tionally valid. Given the premises upon which the Court of 
Appeal based its decision it recognized that “the constitutional 
validity of the framework’s application may have to be relitigated 
in the future.” Whether Section 17 of the Alberta Act, 1905 pre- 
serves some form of autonomy (and hence management powers) 
for separate school boards may thus arise in the future. To the 
extent that French-language instruction is dispensed in schools 
falling under the jurisdiction of separate school boards the final 
disposition of the issue may have an impact on the management 
prerogatives of official language minority communities in the 
province. 


Quebec 


As is well known confessional and denominational school rights 
under Section 93 of the Constitution Act, 1867 have been prob- 
lematic in Quebec with respect to the creation of English- and 
French-language school boards. In order to allow for a language- 
based system of school boards a constitutional amendment was 
made by resolution of both the National Assembly of Quebec and 
the Parliament of Canada which abolished the application of 
Paragraphs 1 to 4 of Section 93 to the province of Quebec. In so 
doing the federal and provincial governments relied on the spe- 
cial bilateral amending formula set out in Section 43 of the 
Constitution Act, 1982, which allows for an amendment to be 
made relating to any constitutional provision applicable to one or 
more provinces (but not all) by the province(s) concerned and the 
Parliament of Canada. 


93 Paragraph 112. 
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The Quebec Superior Court has recently dealt with a case 
which challenged the validity of using the bilateral amending for- 
mula to diminish and selectively abolish rights protected under 
Section 93 in the province of Quebec. A number of arguments 
were raised by the plaintiffs in support of their action to declare 
that the amendment made to Section 93 was unconstitutional and 
therefore void, all of which were rejected by the Superior Court. 
These included the argument that the rights under Section 93 
were sufficiently important that a restrictive interpretation should 
be given to the bilateral amending formula. In effect the plaintiffs 
argued that given the existence of confessional or denominational 
school rights in various provinces the general amending formula 
(seven out of 10 provinces with a total of at least 50% of Cana- 
da’s population) was necessary to effect changes to Section 93. 
The Quebec Superior Court ruled that this proposition contradict- 
ed the very wording of Section 93 which specifically applied 
Paragraphs | to 4 to the province of Quebec. While the Court 
accepted that other provinces might be affected by Section 93 
this did not alter the fact that the bilateral amending formula can 
be used regarding any provision which applies “to one or more, 
but not all, provinces.” As to the importance of the rights affected 
and whether this could influence the choice of amending formula 
to affect any changes the Court declared: 


However, no one doubts that the content of Section 93 had a 
fundamental character at Confederation that remains funda- 
mental to this day. That 1s not the issue...the relative 
constitutional importance of the application to Quebec of 
Paragraphs (1) to (4) of Section 93 is not useful to the inter- 
pretation of Part V (Sections 38 to 49) of the Constitution Act, 
1982 as regards the choice of the procedure by which the 
Constitution permits the amendment of the provision at issue 
in this case.% 


The plaintiffs also argued that provisions in Paragraph 4 of Sec- 
tion 93 which reserved to Parliament the authority to “make 
remedial laws” to protect the rights guaranteed under that section 
could be altered only by using the general amending formula. In 
other words, changes in the division of legislative authority under 
the Constitution can only be made with the consent of Parliament 
and seven out of 10 provinces containing a total of at least 50% 
of the Canada’s population. In this regard the Superior Court 
ruled: 


… [T]he division of powers is not in any way affected by the 
Constitution Amendment, 1997 (Quebec) because Parliament 
retains the power conferred by Subsection 93(4); only the 


° Steven Potter, Miriam McCormick v. Attorney General of Quebec, Attorney General of Canada; Quebec Superior Court, Montreal, Mr. Justice Côté, November 16, 
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extent of its exercise is restricted by the removal — which 
does not apply to any other province — of the application to 
Quebec of Subsections (1) to (4) of Section 93, and this 
removal can be effected solely by the bilateral method con- 
templated in Section 43.97 


It was also argued by the plaintiffs that the constitutional amend- 
ment to Section 93 concerned language rights and that, while the 
bilateral amending formula allowed amendments relevant to “any 
provision that relates to the use of the English or the French lan- 
guage within a province”, any such amendment to be legitimate 
could only enhance the protections accorded to our official lan- 
guages. However, the Superior Court pointed out that the 
substance of the amendment under consideration did not relate to 
language; rather, the amendment sought only to alter confession- 
al and denominational rights related to schools under Section 93 
in the province of Quebec. The Court also rejected the suggestion 
that constitutional changes related to language in one or more 
provinces, but not all, could only be made with the bilateral 
amending formula if they increased, not diminished, the scope of 
language rights. This was found to be contrary to the very word- 
ing of the special bilateral amending formula. In the end none of 
the arguments presented by the plaintiffs was accepted by the 
Court and their application was dismissed. 


LANGUAGE RIGHTS BEFORE THE CRIMINAL COURTS 
State obligation to use official language of the accused 


A recent decision of the Quebec Court of Appeal has resolved a 
long-standing conflict between two decisions of the Quebec 
Superior Court regarding the constitutional validity of Criminal 
Code provisions which guarantee accused the right to be tried in 
their official language.% This right is set out in Subsection 
530 (1) of the Code which states that where an accused whose 
language is one of the official languages of Canada makes an 
application (within the time limits therein set out) an order shall 
be made directing that “the accused be tried before a justice of 
the peace, provincial court judge, judge or judge and jury, as the 
case may be, who speak the official language of Canada that is 
the language of the accused or, if the circumstances warrant, who 
speak both official languages of Canada.” A similar order may 
issue, on the application of an accused under Subsection 530 (2), 
establishing the language of trial as a function of the official lan- 
guage in which an accused can best give testimony. Once an 
order has been made under Section 530 directing that trial take 
place before a judge or a judge and jury who speak the official 
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language of the accused a number of important consequences fol- 
low. These are set out in Section 530.1 and include: 


a) accused and their counsel have the right to use either official 
language for all purposes during the preliminary inquiry and 
trial of the accused 


b) accused and their counsel may use either official language in 
written pleadings or other documents used in any proceed- 
ings relating to the preliminary inquiry or trial of the accused 


c) any witness may give evidence in either official language 
during the preliminary inquiry or trial 


d) the accused has a right to have a justice presiding over the 
preliminary inquiry who speaks the official language that is 
the language of the accused 


e) except where the prosecutor is a private prosecutor the 
accused has a right to have a prosecutor who speaks the offi- 
cial language that is the language of the accused. 


It is the constitutional validity of Paragraph (e) which was at 
issue in the two conflicting cases from Quebec which were heard 
together before the Quebec Court of Appeal. In both cases Para- 
graph (e) was argued to be in conflict with Section 133 of the 
Constitution Act, 1867 which provides that either English or 
French “may be used by any Person or in any Pleading or 
Process in or issuing from any Court of Canada established under 
this Act, and in or from all or any of the courts of Quebec.” The 
issue of the alleged conflict arose in one case due to the declared 
intention of Crown prosecutors (all Francophone) to use the 
French language from time to time to address legal points and 
arguments made in the absence of the jury despite the issuance of 
an order under Section 530 of the Code directing that the accused 
be tried in English. The prosecutors maintained that Section 133 
of the Constitution Act, 1867 accorded them this right. In agree- 
ing with the Crown prosecutors the presiding judge at the trial 
level advanced the following reasons: 


Implicit in my reasons given orally in Court is the finding 
that, applying the Supreme Court judgments from which I 
quoted above, a Crown prosecutor acting in his said capacity 
in a criminal case is a “Person” within the meaning of that 
term as it is employed in Section 133. 


Hence, to the extent that Subsection 530.1(e) purports to deny 
or infringe upon his or her right to use English or French in a 
“Court of Quebec”, at his or her choice, that Subsection con- 
tradicts and therefore is inconsistent with Section 133. 


%8 Cross et al. v. Quebec (A.G.) et al., Quebec Court of Appeal (September 2, 1998) 500-10-000144-913 (and 700-01-000009-913). The two decisions of the Quebec 
Superior Court to which this appeal relates are cited at [1991] R.J.Q. 1430 and [1991] R.J.Q. 1470. 
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More than that, it flies in the face of the constitutionally guar- 
anteed power to use either one of those two languages at the 
choice of the person speaking.?? 


In the second case before the Quebec Superior Court which 
raised essentially the same question of law the presiding judge 
chose to support the constitutional validity of the Criminal Code 
provisions, citing the following reasons: 


I am of the view that Article 133 protects the language rights 
of private individual pleaders who appear before the Courts 
but does not afford the same protection to the State.... 


There is nothing in the wording of Article 530.1(e) that indi- 
cates that a prosecutor is being forced to use a language 
contrary to his or her will. Since Article 133 provides the 
right to choose a language, it 1s perfectly in order for a prose- 
cutor to agree to choose the language of the accused should he 
or she wish to do so. Should the prosecutor choose not to 
speak the language of the accused, he or she obviously could 
not be forced to act. 


One must bear in mind that the case to be tried is that of the 
accused. It is the accused’s personal liberty which is at stake. 
The prosecutor, on the other hand, does not or should not 
have anything personal at stake when prosecuting on behalf of 
the State. If a prosecutor is not agreeable to using the lan- 
guage of the accused, then the State, given its resources, has 
the duty and responsibility to assign to the case one who 1s.!90 


In reviewing these two decisions the Court of Appeal accepted 
the proposition that Crown prosecutors pleading before the courts 
cannot be obliged by the presiding judge to speak one or the 
other official language, without infringing Section 133. On any 
reading of the word “person” they fall within its meaning. How- 
ever, the Court of Appeal ruled that the matter of language of 
trial has to be determined prior to the actual hearing at the time 
when the provincial Attorney General chooses the prosecutor for 
a case. In this regard the Court of Appeal declared: 


I accept the Attorney General of Canada’s submission that in 
cases such as this, s. 530.1 requires the Attorney General of 
Quebec to appoint a prosecutor who is able and willing to 
conduct the proceedings in the official language of the 
accused. !01 


This duty is not inconsistent with the rights set out in Section 133 
in the sense that it does not interfere with the right of any particu- 
lar Crown prosecutor to speak the official language of his or her 
choice. The Court points out that once a prosecutor has agreed to 
use the language of the accused at the request of the provincial 


% Cited in the Court of Appeal judgment, /bid. at p. 5. Our translation. 
100 bid. at p. 7. 
101 Jbid. at p. 17. 
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Attorney General one can reasonably expect that such an under- 
taking will be respected throughout the trial. However, if for some 
reason a prosecutor feels inadequate in the language of the 
accused part way through a hearing a judge has no authority to 
require that one or the other official language be spoken. Any 
such order would be contrary to Section 133 of the Constitution 
Act, 1867. In such cases the Court of Appeal points out that a 
judge should adjourn the hearing in order to allow the Attorney 
General the time to replace the prosecutor with another who is 
able and willing to continue the trial in the language of the 
accused. Where that can not be done within a reasonable time the 
presiding judge would still have the authority to declare a mistrial. 


It is thus at the level of state obligations that the meaning of 
Subsection 530.1(e) of the Criminal Code should be understood. 
In short, the legal obligation of the Crown to take steps to ensure 
that a prosecutor assigned to a case is able and willing to speak 
the official language of the accused does not in and of itself con- 
flict with the constitutional right of prosecutors to use the official 
language of their choice. 


Trial before bilingual judge and jury 


The Quebec Superior Court has recently examined the factors 
which should be weighed when a judge considers whether to 
issue an order for accused persons to be tried before a judge or 
judge and jury who speak both official languages. The Criminal 
Code effectively obliges a justice of the peace or a provincial 
court judge to issue one of two orders following an application 
by an accused under Subsection 530 (1): 


(i) either an order “directing that the accused be tried before a 
justice of the peace, provincial court judge, judge or judge 
and jury, as the case may be, who speak the official lan- 
guage of Canada that is the language of the accused or 
where the circumstances so warrant” an order directing that 
the accused be tried before a justice of the peace, etc., “who 
speak both official languages of Canada.” i 


Section 530 does not explain what might constitute circum- 
stances which would warrant an order for an accused to be tried 
before a bilingual judge or judge and jury. This silence has 
proven problematic when considering applications from co- 
accused of different official languages to be tried separately in 
their own official language in the sense that the legal conse- 
quences which flow from the two types of orders authorized 
under Section 530 are not identical. Moreover, decisions by the 
Crown to proceed by way of joint trial (for example, with respect 
to conspiracy charges) involve principles of criminal law which 


cannot be ignored when a judge determines if separate trials as a 
function of an accused’s official language should be ordered. 


As was mentioned above when discussing the constitutional 
validity of Section 530 a number of consequences attach to an 
order that an accused be tried before a judge, etc., who speaks his 
or her official language. These consequences are set out in Sec- 
tion 530.1 but they do not arise (at least on a literal reading of the 
section) when an order has been issued for an accused to stand 
trial before a bilingual judge or judge and jury. As a result the 
effective scope of an accused’s language rights in the criminal 
process (in addition to the obligations of the State in this regard) 
is very much dependent on which of two orders is granted. 


The Quebec Superior Court faced this issue in a case involv- 
ing seven persons accused of various offences related to illegal 
trafficking in tobacco products, five of whom were English- 
speaking and two French-speaking.!°? In a pre-trial application 
the Superior Court was asked to review a lower court decision 
which had refused a request of the five Anglophones that all pro- 
ceedings at the preliminary inquiry be conducted in English. The 
matter had been raised at the beginning of the preliminary inquiry 
when counsel for the Anglophones objected to Crown counsel 
presenting in French a review of the evidence to be submitted. At 
the same time counsel for the two Francophone accused made a 
request that the proceedings be conducted in French. Both coun- 
sel agreed that, whatever the language of procedures, witnesses 
would (as of right) be able to testify in the official language of 
their choice. In rejecting both requests the presiding judge adopt- 
ed the conclusion of the Superior Court (now overturned) that 
Subsection 530.1(e) was of no effect in Quebec because of Sec- 
tion 133 of the Constitution Act, 1867. He also ruled that the 
request for proceedings to take place in French was premature 
and could be dealt with at a later date. In the result the provincial 
court judge declined to issue any order under Section 530. 


None of the parties before the Quebec Superior Court put in 
issue the constitutional validity of Subsection 530.1(e) although 
the Court itself took note of the conflicting authorities on the 
issue which then existed. It therefore reviewed only the manner 
in which Section 530 and 530.1 of the Code should be imple- 
mented. As a point of departure the Court pointed out that for a 
great many years it had been settled practice before the courts of 


Quebec that accused persons would, as of right, be tried in their 
own official language. Accordingly, it was exceptional that a spe- 
cific request in this regard had to be made: 


In practice, Quebec courts have always regarded this as a 
strict entitlement for the accused. Moreover, judges presiding 
over a preliminary inquiry or trial conduct it in the language 
of the accused or of his or her counsel on their own initiative. 
In the highly unusual instances where judges do not speak 
that language, they remand the case to a colleague. Even since 
the coming into force of s. 530 there have been no requests 
from accused to be tried by a court in their language, because 
the judicial community takes this practice for granted. !% 


Where disputes about language of trial had arisen in the past they 
related primarily to the question of when joint charges should be 
severed and the accused tried separately as a function of their 
respective official languages. 104 


The possibility of joint trial of co-accused of different official 
languages before a judge or judge and jury who speak both offi- 
cial languages is implicitly recognized in Section 530, which 
authorizes a judge to issue such an order “where the circum- 
stances so warrant.” However, while that section recognizes the 
discretion of a judge to find that separate trials are both feasible 
and appropriate in the circumstances the Superior Court under- 
scored that significant weight must be accorded to the principle 
that persons accused of a common enterprise should normally be 
tried together. In other words, an order for separate trials should 
not be made simply to ensure that each accused is tried in his or 
her official language: “But separate trials should not be ordered 
for the sole purpose of giving each group of accused a trial in its 
language; the principle that the parties to a joint enterprise must 
be tried together prevails in cases of this kind.”!05 The decision to 
sever charges and have separate trials must be made by reference 
to other principles and standards. These include the nature of the 
evidence (i.e., is it identical as regards all accused), the possible 
defence to be raised, the right to give full answer and defence and 
the costs that duplication of the trial will entail. 


Absent a “double-cross” defence, a judge entertaining an 
application for a trial in the language of the accused or a 
request for separate trials on this basis must assess the risk of 
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inconsistent verdicts and the additional costs that would be 
incurred, bearing in mind that it might reduce costs and incon- 
veniences necessarily associated with translation. On the 
other hand, the judge must consider how the right of the 
accused to make full answer and defence is best safeguarded. 
Naturally, in coming to a decision, the judge may take 
account of the fact that even if the accused is not strictly enti- 
tled to a trial in his official language, such a trial can be 
regarded as one of Parliament’s aspirations and should be 
granted if all else is equal. !06 


If a judge determines, despite a request for separate trials based 
on Section 530 of the Code, that the accused should be tried 
before a judge or judge and jury who speak both official lan- 
guages the question remains as to the applicability of the various 
rights and State obligations under Section 530.1. In this regard 
the Superior Court ruled: 


[I]t is clear from the opening words of section 530.1 that the 
provision only applies where the accused is to be tried by a 
court in his language...[n other words, where a court must 
hold the trial in both official languages, the Code does not 
restrict the judge and prosecutor’s right to use the language of 
their choice.!07 


The Superior Court did not accept arguments placed before it that 
Section 530.1 should be interpreted in such a way as to be applic- 
able whatever the nature of the order granted under Section 530 
as this would amount to a rewriting of the section’s clear words. 
Such rewriting could only be a matter for legislative amendment, 
not arrived at through judicial interpretation of the existing provi- 
sions. 


Despite the Court’s finding on this latter point it went on to 
consider the applicability of the rules of natural justice to cases of 
this sort. It found that when accused persons of different official 
languages are tried jointly both the judge and the Crown prosecu- 
tor are obliged to speak both official languages alternatively and 
as a function of what 1s fair and equitable in all the circum- 
stances. In this regard the Court was clear that this obligation 
does not arise from Section 530.1 of the Criminal Code but 
rather is the result of applying rules of natural justice. Yet how 
one should apportion the time one spends using one official lan- 
guage or the other, as a function of what is fair and equitable, is 
far from clear on the face of the judgment. 


The duty to use both official languages alternately (arising 
from rules of natural justice) was found, however, to be inapplic- 
able to the preliminary inquiry. At this stage of procedures, and 
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in the absence of any order under Section 530 that an accused be 
tried in his or her own official language (which would activate 
the rights and obligations under Section 530.1), an accused can- 
not require that the inquiry be presided over by a judge and be 
conducted by a prosecutor who are prepared to speak his or her 
official language as the circumstances may require. Again, this is 
the necessary result of any order under Section 530 that an 
accused be tried before a judge or judge and jury who speak both 
official languages. Once such an order is issued the Superior 
Court takes the view that the rights and obligations under Section 
530.1 (which include the right of accused to have a presiding 
judge and prosecutor at the preliminary inquiry who speak their 
official language) do not apply. In addition, the rules of natural 
justice as they affect the language of the proceedings do not 
apply at the stage of the preliminary inquiry. 


The original decision of the provincial court judge was there- 
fore overturned and the matter was returned to him in order that 
the application of the five Anglophone accused to have a prelimi- 
nary inquiry in their official language be reconsidered in light of 
the factors identified by the Superior Court. In this regard it 
should also be mentioned that the Superior Court recognized that 
accused persons could waive rights under Section 530.1 regard- 
ing the preliminary inquiry without at the same time prejudicing 
their application to have a trial in their own official language. In 
any event, the underlying issue of whether separate trials should 
be ordered (where an application under Section 530 of the Code 
is made) had still to be decided by the provincial court judge, tak- 
ing into consideration the factors enunciated by the Superior 
Court. Where joint trial before a bilingual judge or judge and jury 
was considered to be warranted in the circumstances the specific 
rights set out in Section 530.1 would not apply. 


Judicial discretion and language rights at trial 


The Supreme Court of Canada has given leave to appeal a judg- 
ment of the British Columbia Court of Appeal which was 
summarized and examined in last year’s language rights 
overview.!08 The case involves the application of provisions 
found in Subsection 530(4) of the Criminal Code which give a 
judge the discretion to grant an order under Section 530 even 
though an accused has failed to respect the time limits set out in 
Subsections 530 (1) or (2): 


Where an accused fails to apply for an order under subsection 
(1) or (2) and the justice of the peace, provincial court judge 
or judge before whom the accused is to be tried, in this Part 


108 R. v. Beaulac, October 29, 1997, British Columbia Court of Appeal, [1997] B.C.J. No 2379, Vancouver Registry No. CA020463. See Language Rights in 1997. 


referred to as “the court”, is satisfied that it is in the best inter- 
ests of justice that the accused be tried before a justice of the 
peace, provincial court judge, judge or judge and jury who 
speak the official language of Canada that is the language of 
the accused or, if the language of the accused is not one of the 
official languages of Canada, the official language of Canada 
in which the accused, in the opinion of the court, can best 
give testimony, the court may, if it does not speak that lan- 
guage, by order remand the accused to be tried by a justice of 
the peace, provincial court judge, judge or judge and jury, as 
the case may be, who speak that language or, if the circum- 
stances warrant, who speak both official languages of Canada. 


There is very little to guide the exercise of judicial discretion under 
these provisions beyond the fact that a judge must be “satisfied that 
it is in the best interests of justice.” In the Beaulac case from 
British Columbia this latter standard was analysed by the Court 
of Appeal principally by reference to the common law concept 
(now embodied in the Charter) of a fair trial. It distinguished the 
right to a fair trial from official language rights, quoting the 
Supreme Court of Canada to this effect: 


The common law right of the parties to be heard and under- 
stood by a court and the right to understand what is going on 
in court is not a language right but an aspect of the right to a 
fair hearing. It is a broader and more universal right than lan- 
guage rights. It extends to everyone including those who 
speak or understand neither official language. It belongs to 
the category of rights which in the Charter are designated as 
legal rights and indeed it is protected at least in part by provi- 
sions such as those of ss. 7 and 14 of the Charter! 


This right to make full answer and defence had not, in the view 
of the British Columbia Court of Appeal, been compromised by 
the refusal to issue an order for Beaulac to be tried before a judge 
and jury who spoke both official languages. It reasoned that the 
evidence amply demonstrated that Beaulac (whose first language 
was French) was sufficiently fluent in English for the purposes of 
making full answer and defence at his trial. 


The linkage between the exercise of judicial discretion under 
Subsection 530 (4) of the Code (1.e., what is in the best interests 
of justice) and the universal right to a fair trial (regardless of lan- 
guage spoken) will be contested before the Supreme Court of 
Canada. It will be argued, inter alia, that Section 530 of the Crim- 
inal Code is a legislative initiative related to the equality of 
official languages in the criminal law process. As such it address- 
es a broader range of concerns than just the right to make full 


answer and defence to criminal charges. The latter right is 
enjoyed by anyone before the criminal courts and can, where 
necessary, be fully respected by recourse to interpretation for the 
accused. However, the equality of English and French before the 
criminal courts implies a range of issues not resolved by the right 
to a fair trial, as is reflected in the rights and obligations set out in 
Section 530.1 of the Criminal Code. 


The Commissioner has been granted intervenor status in the 
appeal before the Supreme Court of Canada. As he pointed out in 
his application for leave to appeal judicial discretion under Sub- 
section 530(4) of the Criminal Code should be guided by the 
good faith and the alleged circumstances under which an applica- 
tion outside the time limits prescribed has been made. The 
difficulties which can flow from a narrow interpretation of judi- 
cial discretion under Subsection 530(4) were identified by a 
study released by the Commissioner concerning the equitable use 
of English and French before the courts.!10 He therefore will 
argue that linking the exercise of judicial discretion to whether or 
not the right to a fair trial has been breached narrows the scope of 
Subsection 530(4), the purpose of which is related to the equality 
of status of our two official languages. 


Obligation to offer services in either English or French 
to an accused person taken into custody 


A decision of the Provincial Court of British Columbia has 
recently considered whether an RCMP officer, in this instance in 
a small community (New Hazelton) in British Columbia, is 
obliged to offer services in either English or French to an accused 
person taken into custody.!!! While arguments were raised 
regarding the accused’s allegation that his right to counsel (who 
spoke French) had been breached the presiding judge found as a 
matter of fact that no right in this regard had been violated. The 
judge also emphasized that the accused was fluent in English and 
had made no allegation that he had misunderstood the nature of 
the charges nor any other communication between him and the 
arresting officer. Regarding the obligations of the RCMP the pre- 
siding judge noted that the use of French in the community in 
question was a very rare occurrence. As a result it could not be 
said that any significant demand existed within the meaning of 
the Act. The judge further considered provisions in the Act (Sec- 
tion 24) which require services in either official language if the 
nature of the office makes it necessary. He concluded that this 
provision did not apply to the police station in the small commu- 
nity in question although he offered no reasoning in this regard. 


109 Société des Acadiens du Nouveau-Brunswick Inc. v. Association of Parents for Fairness in Education, Grand Falls District 50 Branch, [1986] 1 S.C.R. 549 
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He further concluded that the RCMP had no obligation to inform 
the accused in French of the possible charges which might be 
levied against him. In any event, given the accused’s knowledge 
of English and his use of that language throughout the events 
leading up to and following his arrest, there was no evidence to 
indicate that the accused was unaware of the reason he had been 
taken into custody. 


QUEBEC SECESSION REFERENCE 


The Supreme Court’s decision regarding the constitutionality of 
Quebec’s possible secession from Canada is noteworthy in the 
area of language rights in light of its reference to the protection 
of minorities. As is well known, the Supreme Court set out four 
fundamental and organizing principles inherent in the Canadian 
Constitution. These do not arise by express provision in the 
words of various constitutional enactments but as part of a neces- 
sary foundation to the operation and evolution of constitutional 
government in Canada. As such, these four principles take their 
place among the unwritten rules that underpin the proper func- 
tioning of the State. In the words of the Court: 


These supporting principles and rules, which include constitu- 
tional conventions and the workings of Parliament, are a 
necessary part of our Constitution because problems or situa- 
tions may arise which are not expressly dealt with by the text 
of the Constitution. In order to endure over time, a constitu- 
tion must contain a comprehensive set of rules and principles 
which are capable of providing an exhaustive legal frame- 
work for our system of government. Such principles and rules 
emerge from an understanding of the constitutional text itself, 
the historical context, and previous judicial interpretations of 
constitutional meaning. !!2 


The four fundamental and organizing principles of the Constitu- 
tion relevant to the reference are federalism, democracy, 
constitutionalism and the rule of law and respect for minorities. 
As the Court indicated, these principles would assume great sig- 
nificance in the event that the population of Quebec decided by a 
“clear majority” in answer to a “clear question” put to it in a 
future referendum that it wished to secede from the Canadian 
federation. In effect, parties involved in any negotiations con- 
ducted following such a vote would be obliged, in order to ensure 
the legitimacy of the process, to respect and give full effect to 
these four fundamental principles. 


In order to place these principles in some historical context 
the Court reviewed events leading to the emergence of the Cana- 
dian Confederation in 1867. In so doing it identified the major 


concerns of those who negotiated the terms of Confederation, 
explained the process which led to the adoption of the original 
British North America Act, 1867 and briefly sketched the manner 
in which the new federation evolved. In its words: 


We think it apparent from even this brief historical review 
that the evolution of our constitutional arrangements has been 
characterized by adherence to the rule of law, respect for 
democratic institutions, the accommodation of minorities, 
insistence that governments adhere to constitutional conduct 
and a desire for continuity and stability. !!3 


In discussing the meaning of the four fundamental principles the 
Court often emphasized their interrelationship in the sense that 
one could not legitimately choose to respect one but ignore the 
significance of the others. It began with federalism, pointing out 
that “[i]n a federal system of government such as ours, political 
power is shared by two orders of government: the federal govern- 
ment on the one hand, and the provinces on the other. Each is 
assigned respective spheres of jurisdiction by the Constitution 
Act, 1867.” It went on to find that “[t]he principle of federalism 
recognizes the diversity of the component parts of Confederation, 
and the autonomy of provincial governments to develop their 
societies within their respective spheres of jurisdiction.” As such 
“(t]he principle of federalism facilitates the pursuit of collective 
goals by cultural and linguistic minorities which form the majori- 
ty within a particular province. This is the case in Quebec, where 
the majority of the population 1s French-speaking, and which 
possesses a distinct culture.” The Court found that this was 
“one of the essential reasons for establishing a federal structure 
for the Canadian union in 1867.” 


As to democracy, the Court pointed out that it has many 
facets over and above being a political system of majority rule. In 
the Court’s view the values and principles essential to a free and 
democratic society include “...respect for the inherent dignity of 
the human person, commitment to social justice and equality, 
accommodation of a wide variety of beliefs, respect for cultural 
and group identity, and faith in social and political institutions 
which enhance the participation of individuals and groups in 
society.”!!4 Moreover, democracy is inseparable from respect for 
the rule of law. 


Yet democracy in any real sense of the word cannot exist 
without the rule of law. It is the law that creates the frame- 
work within which the “sovereign will” is to be ascertained 
and implemented. To be accorded legitimacy, democratic 
institutions must rest, ultimately, on a legal foundation. That 
is, they must allow for the participation of, and accountability 


112 Reference re Secession of Quebec, Supreme Court of Canada; decision issued August 20, 1998; 25506, p. 15. 
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14 The Court was here citing its own decision in À. v. Oakes [1986] 1 S.C.R. 102 at p. 136. 


to, the people, through public institutions created under the 
Constitution....It would be a grave mistake to equate legiti- 
macy with the “sovereign will” or majority rule alone, to the 
exclusion of other constitutional values.!!5 


The Court further pointed out that the expression of the sovereign 
will of the people must take account of other institutional values, 
such as federalism. 


The relationship between democracy and federalism means, 
for example, that in Canada there may be different and equal- 
ly legitimate majorities in different provinces and territories 
and at the federal level. No one majority 1s more or less 
“legitimate” than. the others as an expression of democratic 
opinion, although, of course, the consequences will vary with 
the subject matter. A federal system of government enables 
different provinces to pursue policies responsive to the partic- 
ular concerns and interests of people in that province. At the 
same time, Canada as a whole is also a democratic communi- 
ty in which citizens construct and achieve goals on a national 
scale through a federal government acting within the limits of 
its jurisdiction. The function of federalism is to enable citi- 
zens to participate concurrently in different collectivities and 
to pursue goals at both a provincial and a federal level.116 


Constitutionalism and the rule of law are seen by the Court as 
essential to rendering any government action legitimate. It noted 
that with the adoption of the Charter “...the Canadian system of 
government was transformed to a significant extent from a system 
of Parliamentary supremacy to one of constitutional supremacy. 
The Constitution binds all governments, both federal and provin- 
cial, including the executive branch....They may not transgress its 
provisions; indeed, their sole claim to exercise lawful authority 
rests in the powers allocated to them under the Constitution, and 
can come from no other source.” The Court also linked an under- 
standing of this principle to the reasons why the terms of a 
constitution cannot be changed by a simple majority. 


First, a constitution may provide an added safeguard for fun- 
damental human rights and individual freedoms which might 
otherwise be susceptible to government interference. 
Although democratic government is generally solicitous of 
those rights, there are occasions when the majority will be 
tempted to ignore fundamental rights in order to accomplish 
collective goals more easily or effectively. Constitutional 


115 See p. 33 of the judgment. 
16 Jhid. at p. 33. 
117 Jbid. at p. 37. 
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entrenchment ensures that those rights will be given due 
regard and protection. Second, a constitution may seek to 
ensure that vulnerable minority groups are endowed with the 
institutions and rights necessary to maintain and promote their 
identities against the assimilative pressures of the majority. 
And third, a constitution may provide for a division of politi- 
cal power that allocates political power amongst different 
levels of government. That purpose would be defeated if one 
of those democratically elected levels of government could 
usurp the powers of the other simply by exercising its legisla- 
tive power to allocate additional political power to itself 
unilaterally.117 


The principle of constitutionalism does not therefore admit of 
unilateral constitutional changes. The Court emphasized that this 
should not be seen as a means of frustrating the will of a majority 
in a province but as a means of “defining the majority which 
must be consulted in order to alter the fundamental balances of 
political power (including spheres of autonomy guaranteed by 
the principle of federalism), individual rights, and minority rights 
in our society.” 


This led the Court to examine the fourth underlying constitu- 
tional principle relevant to the case before it, namely the 
protection of minorities. It underlined the historic concern for 
such protection since the time of Confederation, mentioning the 
constitutional protections accorded certain language, religion and 
education rights at the time as well as protections which have 
been constitutionally entrenched by the Charter. Indeed, the 
Court pointed out that the protection of educational rights of reli- 
gious minorities (Protestant or Catholic) and certain minority 
language rights were a central concern and consideration in the 
negotiations leading to the establishment of the federal union. As 
such, the protection of minorities must be considered an indepen- 
dent principle underlying our constitutional order. 


The Court went on to explore the operation of these four prin- 
ciples during the phase of negotiations which would follow the 
expression of a “clear majority” in Quebec (in response to a 
“clear question”) of a desire to leave the Canadian federation. 
While a complete summary will not be offered here it is impor- 
tant to recall that the Court emphasized that any negotiations 
would have to be conducted “with an eye to the constitutional 
principles we have outlined, which must inform the actions of all 
the participants to the negotiation process.” Any party that 


refused to acknowledge these principles would, in the eyes of the 
Court, undermine the validity of its position. While the Court 
admitted that the content of the negotiations and their results are 
a matter for politicians to determine the legitimacy of the process 
would be affected by the degree of respect accorded the four 
underlying principles. This clearly includes respect for minority 
language rights currently entrenched in the Canadian Constitu- 
tion. The ultimate fate of such rights in the context of 
negotiations about Quebec secession 1s not resolved by the 
Supreme Court decision. Nevertheless, such rights cannot be 
ignored by the participants to such negotiations for, as the Court 
emphasized: 


The negotiation process precipitated by a decision of a clear 
majority of the population of Quebec on a clear question to 
pursue secession would require the reconciliation of various 
rights and obligations by the representatives of two legitimate 
majorities, namely, the clear majority of the population of 
Quebec, and the clear majority of Canada as a whole, whatev- 
er that may be. There can be no suggestion that either of these 
majorities “trumps” the other. A political majority that does 
not act in accordance with the underlying constitutional prin- 
ciples we have identified puts at risk the legitimacy of the 
exercise of its rights.!18 


18 Jhid. at p. 47. 
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VI. SPECIAL STUDIES 


FOLLOW-UP ON THE STUDY OF THE EQUITABLE USE OF 
ENGLISH AND FRENCH BEFORE THE COURTS IN CANADA 


As we mentioned last year, the federal Department of Justice 
published a working paper in response to a series of recommen- 
dations made in the Commissioner’s November 1995 study, The 
Equitable Use of English and French Before the Courts in Cana- 
da. A subcommittee of the National Program for the Integration 
of Both Official Languages in the Administration of Justice, 
chaired by lawyer Antoine Hacault of Manitoba, submitted com- 
ments on the working paper and the study’s recommendations. 
The comments provide useful insights into several issues: the 
best way to institute an active offer of services in both official 
languages in the justice system, translating informations and 
indictments, extending existing language rights under Part xvil of 
the Criminal Code to proceedings other than preliminary 
inquiries and trials, the use of both official languages in provin- 
cial appellate courts, disclosure of evidence in the language of 
the trial, procedural obligations that should attach to bilingual 
proceedings, access to legal aid services in both official lan- 
guages, the appointment process of judges, measures to improve 
the quality of interpretation services in trials where both official 
languages are used and the language of divorce and bankruptcy 
proceedings.!!9 


Now that the consultations held by the federal Minister of 
Justice have ended the Commissioner expects the minister will 
soon be ready to act on the recommendations her predecessor 
made in November 1995. 


STUDY OF PART Ill OF THE OFFICIAL LANGUAGES ACT 


The Commissioner has undertaken a study which has concentrat- 
ed exclusively on the equitable use of English and French before 
federal courts and federal administrative tribunals that exercise 
quasi-judicial functions in accordance with the requirements of 
the Constitution and Part 111 of the Official Languages Act. 


As part of this study the Commissioner prepared several ques- 
tionnaires intended for specific groups. The questionnaires deal 
with various aspects of proceedings and various administrative 
arrangements relating to federal courts or administrative tribunals. 


The questionnaires were initially sent to Chief Justices and 


registrars of the courts and to chairpersons and registrars of all 
federal administrative tribunals that exercise quasi-judicial func- 
tions in Canada. They were also sent to organizations representing 
minority Anglophone and Francophone communities and to 
lawyers’ associations so that they could inform their members 
about the study. The information obtained from these question- 
naires made it possible for the Commissioner to evaluate the 
progress that various courts and tribunals have made in facilitating 
the equitable use of both official languages. 


After the responses on the questionnaires were analysed the 
research team met with various stakeholders for more detailed 
discussions concerning this issue and the stakeholders’ own 
experiences in using the two official languages before federal 
courts and tribunals. !20 


SECTION 23 OF THE CHARTER 


Against the backdrop of the Association canadienne d’éducation 
en langue francaise annual convention in August 1998, the Com- 
missioner launched a study entitled School Governance: The 
Implementation of Section 23 of the Charter. 


The study describes the measures each province has taken 
since 1990 to apply Section 23 of the Charter. It also surveys 
provincial statutes, regulations and policy directives relevant to 
official minority language education. 


The study provides a comparative overview of the way in 
which each province has addressed key issues affecting English 
or French minority language education — an overview that will 
serve as a reference source for those interested in the delivery of 
minority language educational services. The issues covered by 
the study include eligibility rules for access to minority language 
instruction or schools dispensing such instruction, the way in 
which sufficient numbers are calculated, ascertaining what con- 
stitutes minority official language instruction, criteria for 
determining when separate educational facilities must be provid- 
ed, management models for minority language education, and 
resource allocation methods. 


119 A December 1998 report entitled “For the Sake of the Children: Report of the Special Joint Committee on Child Custody and Access” deals at pp. 45-46 w ith 
“[cJoncern about access to court services in the language of their choice by those engaged in litigation under the Divorce Act.” The report discusses the Commis- 
sioner’s November 1995 study, which addresses this issue. The Special Joint Committee concluded on this point that “the Divorce Act should be amended to 
specify the right of parties to a divorce to have their proceedings go ahead in the official language of their choice. These amendments should be modelled on the 
language rights provisions in section 530.1 of the Criminal Code.” Recommendation 17 of the Committee’s report reads: “17. This Committee recommends that 
the Divorce Act be amended to ensure that parties to proceedings under the Divorce Act can choose to have such proceedings conducted in either of Canada’s offi- 


cial languages.” 


120 In February 1999 the Commissioner submitted a draft of his investigation report to representatives of the various federal courts in tribunals for their comments. He 


intends to have a final version of the study ready by spring 1999. 
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STUDY OF THE LINGUISTIC OBLIGATIONS 
OF AGENTS OF THE FEDERAL CROWN 


The Commissioner has also undertaken a special study involving 
the federal Department of Justice. It concerns a situation involv- 
ing the language-related obligations of agents of the federal 
Crown. Justice Canada’s Atlantic Regional Office, which 
includes New Brunswick, is helping to conduct it. 


The study examines the language-related standards governing 
agents of the federal Crown and the kinds of language services 
they use in their dealings with the public and with English- and 
French-speaking parties in New Brunswick. Its purpose will be to 
determine whether federal Crown agents’ communications with 
the public comply with the requirements of Part Iv of the Act and 
are consonant with the spirit of the Act. It will also enable the 
Commissioner to determine whether the agents respect the lan- 
guage rights which Part xvi of the Criminal Code grants to 
accused persons in criminal prosecutions, and which Part 111 of 
the Act grants to parties to civil proceedings. 
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This will be achieved through on-site compliance assessments 
in the form of in-person and telephone interviews with various 
agents of the federal Crown in Halifax, Moncton and Fredericton. 
Justice Canada’s Halifax office operations as they relate to crimi- 
nal proceedings and its Ottawa office operations as they relate to 
civil proceedings will also be assessed. In accordance with Sub- 
section 60(2) of the Act, a draft document will be circulated 
seeking comments from Justice Canada and the agents con- 
cerned. 


The study will be released in 1999. 
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RANGE OF LANGUAGE RIGHTS 


ISSUES THAT HAVE BEEN SUBJECT 


: A TO LITIGATION OVER THE PAST 
TWO YEARS. IT DEALS WITH BOTH CONSTITUTIONALLY 
ENTRENCHED LANGUAGE RIGHTS AND THOSE THAT 
HAVE BEEN ESTABLISHED BY WAY OF FEDERAL AND 
PROVINCIAL LEGISLATION. GUARANTEES SET OUT IN 
THE CONSTITUTION, WHETHER THEY DATE FROM THE 
ORIGINAL TERMS OF CONFEDERATION IN 1867 OR THE 
MORE RECENT PROVISIONS OF THE CHARTER OF 
RIGHTS AND FREEDOMS (THE CHARTER), CONSTITUTE 
THE BEDROCK UPON WHICH CANADIAN BILINGUALISM 
RESTS. IN EFFECT, CONSTITUTIONALLY ENTRENCHED 
LANGUAGE RIGHTS PROVIDE A CONTEXT AND A SET OF 
PRINCIPLES THAT PERMEATE THE VARIOUS LEGISLATIVE 
INITIATIVES UNDERTAKEN OVER THE YEARS TO 


PROMOTE OUR TWO OFFICIAL LANGUAGES. 


Perhaps no constitutional principle is more important than that set out in subsection 
16(1) of the Charter, which declares that “English and French are the official languages 
of Canada and have equality of status and equal rights and privileges as to their use in all 
institutions of the Parliament and government of Canada.” The principle of equality not 
only has immediate substantive impact on the operation.of federal institutions but also 
constitutes a goal toward which legislation and government programs should tend. 
Indeed, the Charter itself at subsection 16(3) explicitly recognizes the role of both 
Parliament and provincial legislatures in the advancement of status or use of English and 
French in Canadian society. At the federal level, the Official Languages Act (the OLA) 
represents a key statutory initiative designed to implement this underlying principle of 
language equality. 


The recent history of language rights bears eloquent testimony to the active role that 
the courts intend to play in their implementation, especially as regards section 23 of the 
Charter, which pertains to minority language education. After addressing the important 
unwritten principle of minority protection in the referral on the secession of Quebec in 
1998, the Supreme Court of Canada rendered landmark decisions, in May 1999 in the 
Beaulac case and in January 2000 in the Arsenault-Cameron case, which shed light on 
the principle and on jurisprudence as a whole. 


While we wish to applaud the progress made in jurisprudence thus far, it is also our 
duty to recall the long journey that lies ahead. The courts have played a fundamental role 
in the implementation of linguistic duality, but those court proceedings were very time 
consuming and expensive and often demanded an exhausting degree of solidarity from 
the official language communities involved. We accordingly hope that these recent 
decisions will give governments the necessary incentive to more fully respect the ~ 
language rights of anglophone and francophone minority communities and to more 
actively foster their growth and development. 


Language rights are at the heart of our collective will to live in a free and democratic 
society. We must therefore tirelessly defend these principles and above all see to their full 
implementation. We must move from the theoretical equality of our two official 
languages to real and redistributive equality. 


Dyane Adam 
Commissioner of Official Languages 
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LIN 


J PRESENTS 


AN ANALYSIS AND 


SUMMARY OF THE KEY 


DECISIONS AND 


PROCEEDINGS RELATING TO OFFICIAL LANGUAGES 


FROM JANUARY 1999 TO DECEMBER 2000. IT Is 


INTENDED ABOVE ALL TO PROVIDE THE READER WITH 


INFORMATION ABOUT THE EVOLUTION OF LANGUAGE 


RIGHTS IN CANADA SINCE OUR LATEST PUBLICATION 


OF THE SAME TYPE, LANGUAGE RIGHTS IN 1998. 


ALTHOUGH WE HAVE EXAMINED MOST OF THE 


IMPORTANT DECISIONS, THIS IS NOT AN EXHAUSTIVE 


REVIEW. 


i 


Sections 16 to 23 of the Canadian Charter of Rights and Freedoms strengthen the 
other provisions of the Constitution relating to the use of English and French and provide 
the basis for the guarantees set out in the Official Languages Act of 1988, which has 
nearly constitutional status. These texts not only confirm the fundamental nature of 
language rights as human rights but also reflect their dynamic nature. This legislative 
framework encourages Parliament and legislative assemblies to foster the advancement 
toward equal status of English and French in Canadian society. 


The cases reviewed in this report aptly illustrate the linkage between constitutional 
and statute-based language rights. This fact is evident in the recent decision of the 
Supreme Court of Canada (Beaulac) concerning language of trial provisions in the 
Criminal Code. While the right to be tried in one’s own official language involves 
questions of statutory construction, the Court also found that it engages principles of 
interpretation that apply to all language rights, whether constitutionally based or not. As 
discussed below, the new orientation given the interpretation of language rights 
effectively resolves contradictory trends in the case law in favour of a liberal approach 
based on achieving a language right’s underlying purpose. Among other things, this 
means that such rights should be interpreted in a manner consistent with the preservation 
and development of Canada’s official language communities. The general interpretive 
framework articulated by the Supreme Court in Beaulac has already been referred to and 
applied in various decisions subsequently rendered by other courts. 


The diversity of issues reviewed in this report, ranging from the important area of 
minority language education to the use of official languages in both the criminal trial 
process and civil proceedings before federal and provincial courts, to the language of 
work in federal institutions, to the provision of services by both federal and provincial 
governments, demonstrates the important role our courts play in ensuring that language 
rights are properly implemented. Where governments fail to respect fully the remedial 
purposes of minority language guarantees, the courts have not hesitated to fashion 
appropriate relief aimed at correcting past and current injustice. 


The courts have also recognized that language rights imply correlative government 
duties to allocate resources and maintain institutions capable of operating in both official 
languages. A language right becomes illusory in the absence of positive government 
action designed to facilitate its use. One need only think of the significant government 
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investment needed to create the school infrastructures that allow for the effective exercise 
of the right to minority language education. The same can be said with respect to all other 
institutional settings within which the use of a minority official language is guaranteed. 
The cases examined in this report clearly bear witness to the importance of government 
obligations to preserve and enhance the well-being and vitality of official language 
minority communities. 
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. 


AS 


RPRETATION OF 


ANGUAGE RIGHTS THROUGH 
MORE THAN TWENTY YEARS OF 
LITIGATION PRODUCED 
DIVERGING APPROACHES TO THE WAY JUDGES 
SHOULD DETERMINE THEIR SCOPE AND MEANING. 
A SERIES OF SUPREME COURT DECISIONS TOOK A 
NARROW AND CAUTIOUS VIEW REGARDING THE 
MANNER IN WHICH THE CONSTITUTIONAL RIGHT 
TO USE EITHER ENGLISH OR FRENCH BEFORE THE 
COURTS OF QUEBEC, MANITOBA AND NEW 
BRUNSWICK SHOULD BE CONSTRUED.! THIS RIGHT 
IS PHRASED IN PERMISSIVE TERMS ONLY AND 
GIVES NO EXPLICIT GUIDANCE AS TO WHAT 
OBLIGATIONS IT MIGHT IMPOSE ON THE STATE TO 
ENSURE AN INSTITUTIONAL FRAMEWORK THAT 
FACILITATES THE USE OF EITHER ENGLISH OR 


FRENCH.’ 


! The narrow approach to interpreting the basic right to use either English or French before 
the courts (in cases where the right applies) is found in: MacDonald v. City of Montreal, 
[1986] 1 S.C.R. 460; Bilodeau v. Attorney General (Manitoba), [1986] 1 S.C.R. 449; 
Société des Acadiens et Acadiennes du Nouveau Brunswick v. Association of Parents 
for Fairness in Education, [1986] 1 S.C.R. 549. 


* The basic right originates in section 133 of the Constitution Act, 1867. With respect to 
the courts of Manitoba see section 23 of the Manitoba Act (1870), S.C. 1870, c.3. With 
respect to New Brunswick see subsection 19(2) of the Charter, adopted in 1982; Canada 
Act 1982 (U.K.), 1982, c. 11. 
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In the three cases just mentioned, the Supreme Court considered the possible 
collateral state duties that might arise from the constitutional right to use either official 
language in court processes.* It found that the State was in no way obliged to ensure that 
a sufficient number of judges, crown attorneys or other employees working within the 
court system could function in the minority official language; nor was the State under any 
obligation to issue subpoenas, summonses or other court documents in bilingual format in 
order to respect the language choice of individuals to whom they were directed. 


The Court concluded that the right to use either language before specified courts was 
based upon an historic compromise regulating the use of English and French to a minimal 
degree only. It further characterized the language regime thus established as a 
“constitutional minimum, not a maximum” and one that could be “complemented by 
federal and provincial legislation.” It also cautioned that the courts should “pause before 
they decide to act as instruments of change with respect to language rights” and that 
restraint should be used in their interpretation.” 


This narrow approach to the interpretation of language rights was a departure from 
previous decisions (dealing with the mandatory use of English and French in the 
legislative process) that had sought to apply language guarantees broadly and as a 
function of their underlying purpose. Soon after issuing its restrictive interpretation of 
language rights in the judicial process, however, the Court returned to its earlier liberal 
and purposive approach in decisions dealing again with the mandatory use of both official 
languages in the legislative process and the constitutional right to minority official 
language education.° These decisions stressed the role language rights play in the 
preservation and development of minority official language communities, affirmed the 
principle that language rights in the area of education were intended to give effect to the 
equal partnership of Canada’s official language communities, and emphasized the need to 
fashion innovative remedies to correct past injustices. 


The specific issues before the Supreme Court concerned the legal validity of unilingual summonses issued under the authority of courts 
before which both English and French were constitutionally protected, and whether the right to use either language included the right to 
be heard and understood directly by a judge in the chosen language. 


MacDonald, supra, note 1, at p. 496. 
* Société des Acadiens, supra, note 1, at p. 578. 


In particular see: Mahé v. Alberta, [1990] 1 S.C.R. 342; Reference re Manitoba Language Rights, [1992] 1 S.C.R. 212; Reference re Public 
Schools Act (Man.), [1993] 1 S.C.R. 839. 
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The existence of these two divergent lines of jurisprudence introduced uncertainty 
into the process of determining the scope and meaning of language rights generally. 
Moreover, the narrow approach and the reasoning associated with it were frequently 
invoked to limit the effective implementation of various language rights subject to 
litigation. 


R. v. BEAULAC 


It was against this background that the Supreme Court rendered its recent decision in 

R. v. Beaulac.’ While the facts of the case pertain to provisions in the Criminal Code 
governing the language of trial, the Court’s decision transcends specific statutory 
provisions and establishes a much needed unified approach to the interpretation of official 
language rights generally. The divergence in the case law clearly called for a new 
orientation based upon principles and norms applicable to all language rights cases. To 
establish these principles and norms, the Court first considered previous decisions that 
had stressed that a true understanding of a constitutional language guarantee is arrived at 
only by considering the purpose for which it was enacted. It pointed out that authority 
existed for the proposition that the original language guarantees in the Constitution were 
intended to ensure full and equal access to the legislatures, the laws and the courts for 
francophones and anglophones alike.* In more recent times, the principle of equality of 
our official languages has been entrenched in section 16 of the Charter. The Court 
concluded that section 16 entrenches a notion of substantive equality that gives rise to 
positive obligations on government to provide the institutional means to implement 
effectively any given language right. 


The Court also returned to its previous decisions concerning minority language 
education rights in order to reinforce the conclusion that language rights must be 
interpreted with a view to achieving the purposes for which they were enacted. This 
means that language rights should be understood and applied in ways that will most 
effectively encourage the flourishing and preservation of minority official language 
communities. In addition, such rights should be construed remedially “in recognition of 
previous injustices that have gone unredressed and which have required the entrenchment 
of protection for minority language rights.” Again, these basic principles underscore the 


7 Rv. Beaulac, [1999] 1 S.C.R. 768. 
® In this regard it cited: Attorney General of Quebec v. Blaikie, [1979] 2 S.C.R. 1016 (Blaikie No. 1) and [1981] 1 S.C.R. 312 (Blaikie No. 2). 


* These principles were developed in Mahé and in Reference re Public Schools Act (Man.), supra, note 6. They are reproduced in the 
Beaulac decision at para. 19. 


71 


active role that government must take in providing resources and institutional structures 
necessary to the effective exercise of language rights. 


The idea that language rights are based on political compromise and should 
therefore be construed narrowly was rejected unequivocally by the Court. It found that 
political compromise was not unique to language rights and should not be used to justify 
a restrictive interpretation of them." The guiding principle should be substantive equality, 
as found in subsection 16(1) of the Charter. While the political process is implicit in 
subsection 16(3), which declares that nothing in the Charter limits the authority of 
Parliament or a legislature to advance the equality of status or use of English and French, 
this declaration does not limit the scope of the principle of equality under subsection 
16(1)." 


The Court went on to say: “This principle of substantive equality has meaning. It 
provides in particular that language rights that are institutionally based require 
government action for their implementation and therefore create obligations for the State. 
It also means that the exercise of language rights must not be considered exceptional, or 
as something in the nature of a request for an accommodation.” 


The principles of interpretation that emerge from Beaulac apply to language rights 
rooted in either constitutional or statutory law. As the Court declared: “Language rights 
must in all cases be interpreted purposively, in a manner consistent with the preservation 
and development of official language communities in Canada.’’* To this the Court added 
the remedial nature of language rights, and hence the need to ensure that appropriate 
remedies are fashioned to meet past injustices. 


The language right at issue in the case before it concerned language of trial 
provisions in the Criminal Code (which will be discussed in detail in Part IV of this 
review). Even so, the Court emphasized that the interpretation of language rights based 


“Though constitutional language rights result from a political compromise, this is not a characteristic that uniquely applies to such rights. 
A. Riddell ... underlines that a political compromise also led to the adoption of ss. 7 and 15 of the Charter and argues ... that there is no 
basis in the constitutional history of Canada for holding that any such political compromises require a restrictive interpretation of constitutional 
guarantees. | agree that the existence of a political compromise is without consequence with regard to the scope of language rights.” 
Supra, note 7, at p. 790. 


Supra, note 7, at pp. 790-791. The Court also pointed out that section 2 of the OLA has the same effect regarding rights established under 
that Act. 


2 Ibid. 
“ Id. atp. 791. 
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on statute had also suffered from the conflicting lines of jurisprudence, one narrow and 
cautious, the other liberal and purposive. In opting for the latter and articulating an 
interpretive framework that can apply to all cases, the Supreme Court has provided the 
tools for a more coherent and just implementation of language rights in the future. 


19 


COMMUNITY-BASED SCHOOLS 


AD OCCASION TO 


ELABORATE UPON THE 


IMPORTANCE OF 


INSTITUTIONS TO THE VITALITY OF MINORITY 


COMMUNITIES IN A RECENT CASE FROM PRINCE 


EDWARD ISLAND'* PERTAINING TO MINORITY 


OFFICIAL LANGUAGE EDUCATION RIGHTS UNDER 


SECTION 23 OF THE CHARTER. 


“  Arsenault-Cameron v. Prince Edward Island, [2000] 1 S.C.R. 3. 
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ARSENAULT-CAMERON V. PRINCE EDWARD ISLAND 


The case originated in a dispute about the lack of minority language education 
opportunities in local communities. Gaining access to minority language instruction close 
to home, as opposed to busing children to more distant schools, can have important 
consequences for parents who seek to exercise constitutional rights under section 23. In 
effect, the absence of community-based schools and the prospect of busing inevitably act 
as a deterrent to the enrolment of children in programs offering minority official language 
instruction. This is particularly true at the primary or elementary level of education. 


While determining where minority language instruction should be offered involves 
the weighing of several factors, none is more important than a careful consideration of 
the management and control rights of parents under section 23. As the Arsenault case 
illustrates, differences may very well arise between those charged with the responsibility 
to manage the delivery of minority language education and provincial education officials. 
Where disagreements arise, the respective powers and responsibilities of each party must 
be weighed (including section 23 rights), and the criteria used in reaching decisions must 
be scrutinized against a backdrop of constitutional standards. 


In Prince Edward Island, management rights inherent in section 23 have been 
implemented generally by legislative and regulatory provisions establishing a French- 
language school board with province-wide jurisdiction and endowed with the same 
powers and responsibilities as school boards controlled by the English-speaking 
majority.” While sections 49 and 50 of the School Act set out broad powers of 
management for all school boards, such powers are in fact qualified by the pre-eminent 
role of the Minister of Education and by standards and procedures set out in regulations 
or contained in ministerial directives. 


With respect to an offer of minority language instruction, regulations under the 
School Act define a threshold number of 15 eligible students over two consecutive grade 
levels who can reasonably be assembled for that purpose.'° No similar numerical 
threshold is given regarding the establishment of a separate or free-standing educational 
facility. It should be noted, however, that the authority to establish a French school is 


* The School Act, R.S.P.E.1. 1988, c. S-2, as am. by the School Act, S.PE.I. 1993, c. S-2.1 provides that members of the French-speaking 
minority “have the right to participate in the administration and management of French first language instruction” [subsection 112(3)]. The 
School Boards Regulation (EC225/96) establishes the province-wide French school board and provides that it “shall have jurisdiction over 
and administer French language instruction in the province in accordance with the Act and the regulations.” For a more detailed description 
of the statutory provisions and regulations see: Schoo! Governance: The Implementation of Section 23 of the Charter, pp. 46-50; Office 
of the Commissioner of Official Languages; Public Works and Government Services Canada, 1998; Cat. No. SF31-36/1998; ISBN 0-662- 
63710-0. 


School Act Regulations (EC674/76), as amended to May 1, 1996, at subsection 6.01 (f). 
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given to the Minister under the regulations. In exercising that discretionary power, the 
Minister 1s required to consider three factors: a) the number of students; b) the number of 
grade levels; and c) the reasonable assembly of students in one location.” As to what 
constitutes a French school, the regulations define it as “a building or part of a building” 
designated by the Minister and “used, during school hours, to provide French language 
instruction to classes over several grade levels.’’* 


The location where French language instruction will be offered is further 
conditioned by regulations that stipulate that the French school board shall provide such 
instruction in a particular area by offering classes or by offering transportation to an area 
that already has a class.’ Regulations also provide that, in making preliminary plans to 
start a new class in any area, the French school board shall “take into consideration the 
proximity of existing classes or facilities, projected number of section 23 children, and 
other relevant factors.””? Even though the French school board has significant obligations 
to provide French language instruction, it must nonetheless obtain the approval of the 
Minister of Education before making a conditional offer of instruction in a given area. 
Ministerial approval is specifically required with respect to the projected numbers and 
whether they can be reasonably assembled for a class.?! 


On the facts in Arsenault-Cameron, the French school board had concluded that 
there were enough eligible elementary-aged students in Summerside and the immediate 
area to justify the provision of French language instruction at that location. Among other 
things, this conclusion was supported by the results of a preregistration that indicated that 
a total of 34 children would have enrolled in six elementary grades if such instruction had 
been offered. Fifteen students would have registered for the first two grades. While 
busing to a fully operational French-language school in another community 30 kilometres 
away was routinely offered to minority language parents in Summerside, this was viewed 
by many as inadequate. Indeed, a significant proportion of parents preferred to enrol their 
children in French immersion programs in their own community, rather than accept the 
offer of transportation to a much more distant location. The French school board thus 
sought ministerial approval of its decision to offer French language instruction in 
Summerside, such approval being required under the School Act and regulations. 


7 Ibid. at section 6.11. 
© Id. at subsection 6.01(b). 
#  /d. at section 6.07. 


2 Id. at subsection 6.08(1). This subsection also provides that the board “may conduct a pre-registration of section 23 children in order to 
determine the demand for French language instruction in the area.” 


2 The regulations identify a number of factors the Minister should consider to determine whether a sufficient number of children can be 
reasonably assembled: a) the proximity of existing classes and facilities to the area; b) the number of section 23 children in the area; c) 
the potential for future admissions; d) the distances over which the children must be transported; e) the ages of the children. Id. at subsection 
6.08(3). 
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The Minister of Education rejected the proposal of the French school board. He took 
the view that it would be problematic to establish a school for a small number of students 
who were already being offered transportation to an existing and well-established 
program in an adjacent community (30 kilometres away). He reiterated that transportation 
would continue to be offered. While he was in agreement that the estimated number of 
students in Summerside was sufficient to trigger the right to French language instruction, 
he felt that the offer of transportation to an existing school fulfilled his constitutional 
responsibilities under section 23 of the Charter as well as requirements under the School 
Act and regulations. Legal action challenging the validity of the Minister’s decision 
commenced soon afterward.” 


Although the plaintiffs were successful before the trial division of the Prince Edward 
Island Supreme Court, the decision in their favour was reversed by the provincial Court 
of Appeal. 


In overturning the decision of the Prince Edward Island Court of Appeal, the 
Supreme Court of Canada returned to basic principles of interpretation that must be borne 
in mind when dealing with section 23 cases. First, section 23 is remedial in nature and 
“was designed to correct, on a national scale, the historically progressive erosion of 
official language groups and to give effect to the equal partnership of the two official 
language groups in the context of education.”” Language rights must also be understood 
as intertwined with concerns for the culture associated with the use of language. It is 
therefore important to consider carefully the historical and social context of any given 
group of section 23 rights holders, as the trial judge in Arsenault-Cameron had done, and 
to recognize the importance of official minority language schools to the development of 
official language communities. à 


The remedial aspect of section 23 must not be narrowed by arguments based on the 
proposition that language rights arise inherently from political compromise. Such 
compromise is not unique to language rights and does not constitute a reason to depart 
from a purposive interpretation that gives full effect to the remedial purposes of section 
23 of the Charter, as clearly set out in the Court’s decision in Beaulac. In the context of 
these basic principles of interpretation, the Supreme Court concluded that the Minister of 


For a more detailed examination of the Court of Appeal decision see a previous publication of the Commissioner of Official Languages: 
Language Rights in 1998, pp. 18-22; Public Works and Government Services Canada, 1999; Cat. No. SF31-34/1998; ISBN 0-662-63912-X. 
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* Supra, note 14, at para. 26. 
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Education had failed, in reaching his decision regarding the proposed offer of French 
language instruction in Summerside, “to give proper weight to the preservation of 
minority language culture.”™ 


Also fundamental to the interpretation of section 23 is the notion of equality. On this 
point, the Supreme Court underscored that substantive equality for section 23 rights 
holders cannot be achieved by a rigid adherence to “a formal vision of equality that 
would focus on treating the majority and minority official language groups alike.” It 
further emphasized that “[s]ection 23 is premised on the fact that substantive equality 
requires that official language minorities be treated differently, if necessary, according to 
their particular circumstances and needs, in order to provide them with a standard of 
education equivalent to that of the official language majority.” This means that objective 
standards formulated as a function of the pedagogical needs of majority language 
students should not be applied automatically to assess the needs of minority language 
children. 


As the level of educational services mandated under section 23 varies with the 
number of minority language students in any area, the Supreme Court also addressed the 
manner in which numbers should be calculated. Although the numbers standard under 
section 23 must be worked out over time by reference to the particular facts of each case 
that might come forward, the Supreme Court reiterated that “[t]he relevant number is the 
number who will potentially take advantage of the service, which can be roughly 
estimated as being somewhere between the known demand and the total number of 
persons who could potentially take advantage of the service.” The assessment of 
potential is clearly related to demographic facts, most often established by the testimony 
of expert witnesses. 


Once the potential number of students who will eventually take advantage of 
minority language education has been established, the further question of whether such 
numbers are sufficient to justify a separate, homogeneous school (as opposed to 
classrooms in a shared school) must be addressed. In this regard, the Supreme Court 
ruled that pedagogical considerations relevant to a minority community must include a 


% Ibid. at para. 30. 
# Id. at para. 31. 


7° Id. at para. 32. 
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weighing of the importance of linguistic and cultural realities to minority communities. 
Differential treatment might very well be needed in order to achieve substantive equality 
for a minority community. As the Court ruled: “[t]he pedagogical requirements 
established to address the needs of the majority language students cannot be used to 
trump cultural and linguistic concerns appropriate for the minority language students. 
Although the Minister had testified that in his view a small school generally faced 
difficulties in meeting curriculum requirements, no actual evidence had been presented to 
indicate that pedagogical standards could not be met, nor that the education provided 
would be inferior. Indeed, the Supreme Court pointed out that there was evidence “that a 
number of English language schools with fewer than 100 students existed in the Eastern 
school district, but the Minister was not willing to close them or to say they did not meet 
the department’s pedagogical standards.” 


9227 


In the Supreme Court’s view, the statutory discretion of the Minister to designate a 
French school must be exercised in light of minority educational rights set out in section 
23 of the Charter. In failing to give proper weight to the effect of his decision on the 
promotion and preservation of the French language community of Summerside, the 
Minister had failed to respect fully the remedial purpose of section 23. While the cost of 
establishing a French school in Summerside was a factor to consider in light of the 
number of students who will eventually enrol, the Minister indicated throughout that this 
was not a consideration that had influenced his decision. Accordingly, the Supreme Court 
concluded that costs were not an impediment to the establishment of a French school in 
Summerside. 


The Minister’s discretionary power with respect to the establishment of a French 
school clearly has an impact on the exercise of constitutional rights related to the 
management and control of minority language instruction and facilities. That members of 
minority official language communities have such rights is beyond dispute, although the 
scope of such rights varies as a function of the sliding scale approach set out by the 
Supreme Court in previous judgments. 


Where cultural and linguistic dimensions are not integrated into pedagogical (and 
even financial) considerations used to make ministerial decisions regarding the delivery 
of minority language education, disagreement will inevitably arise between a minister and 


27 Id. at para. 38. 
# Id. at para. 40. 
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a minority language school board. Thus it was that the Minister of Education of Prince 
Edward Island applied pedagogical considerations, relevant to the quality of education 
dispensed by small schools serving the majority, to the needs of the minority French 
language community of Summerside, without realizing the negative impact this could 
have on the minority community. 


A similar error occurred with respect to travel considerations applied by the 
Minister, for in applying them he had failed to consider that the French language 
community had specific needs that were not experienced by similarly situated members 
of the English majority. As the Supreme Court pointed out: “unlike majority language 
children, s. 23 children were faced with a choice between a locally accessible school in 
the majority language and a less accessible school in the minority language. The decision 
of the Minister fostered an environment in which many of the s. 23 children were 
discouraged from attending the minority language school because of the long travel 
times. A similar disincentive would not arise in the circumstances of the majority.”” 
Furthermore, the absence of a local minority language school increased the probability of 
assimilation of the minority language children, a cultural impact not faced by members of 
the majority who relied on busing to send their children to school. 


The Court confirmed that provincial governments “should have the widest possible 
discretion in selecting the institutional means by which its s. 23 obligations are to be met” 
although that discretion is subject “to the positive obligation on government to alter or 
develop ‘major institutional structures’ to effectively ensure the provision of minority 
language instruction and facilities and parental control on the scale warranted by the 
relevant number of children of the minority.”* More specifically, the Court declared: 
“The province has a legitimate interest in the content and qualitative standards of 
educational programs for the official language communities and it can impose appropriate 
programs in so far as they do not interfere with legitimate linguistic and cultural concerns 
of the minority. School size, facilities, transportation and assembly of students can be 
regulated, but all have an effect on language and culture and must be regulated with 
regard to the specific circumstances of the minority and the purpose of s. 23.”” 


# Id. at para. 50. 
# Id. at para. 52 
* Id. at para. 53. 
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In the case at bar, there was a lack of provincial norms and regulations that applied 
to the issue of whether an offer of classes or facilities in the minority language at a given 
location should be accepted. However, the role of the French school board in the delivery 
of French language education was clearly set out in provincial law and regulations. As a 
result, the selection of the area where minority language instruction would be offered fell 
within the “minority’s exclusive powers of management and control over minority 
language instruction and facilities, subject to objective provincial norms and guidelines 
that are consistent with s. 23.” There was nothing in provincial law or regulations that 
was inconsistent with the decision of the French board to offer French language 
instruction in Summerside. In refusing this offer and continuing to propose busing to 
another community, the Minister had not applied objective norms or guidelines that 
integrated or reflected the requirements of section 23.” 


From a more general perspective, the Supreme Court also observed that section 23 
requirements are not neutral but favour community development. This argues in favour of 
an important role for minority communities in determining the areas where minority 
language education should be offered, since these communities are in the best position to 
appreciate complex historical, social and geographical factors. Accordingly, the Supreme 
Court has recognized that decisions regarding the location of minority language 
instruction and facilities are part of the exclusive powers of management of the minority 
over minority language instruction and facilities, although this management prerogative is 
subject to appropriate provincial regulation by means of pedagogical and financial norms 
that are consistent with section 23 of the Charter. 


HOMOGENEOUS SCHOOLS 


DOUCET-BOUDREAU V. NOVA SCOTIA (DEPARTMENT OF EDUCATION) 


A recent decision of the Nova Scotia Supreme Court“ illustrates the complex social, 
historical and geographical factors involved in any consideration of the numbers test 
under section 23 of the Charter, which is key to determining the level of educational 
services to be provided and how they should be delivered. 


The case involves francophone parents from five regions of Nova Scotia. Their long- 
standing requests for access to homogeneous French language educational programs and 


# Id. at para. 54. 
% Id. at para. 55. 
“  Doucet-Boudreau v. Nova Scotia (Minister of Education), (2000) 185 N.S.R. (2d) 246; (N.S. Supreme Court), LeBlanc J. The decision is 


now before the Nova Scotia Court of Appeal to determine if the trial judge had the authority to maintain his jurisdiction to ensure that his 
decision will be implemented. 
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schools at the secondary level had met with little success. This was due in part to the 
provincial government’s failure over many years to take an active role in promoting the 
establishment and growth of minority language education at both primary and secondary 
school levels. As well, the francophone communities were divided by profound 
disagreements over the desirability of maintaining so-called bilingual programs and 
mixed schools with instruction in both English and French. 


This division among the communities prompted the province-wide French language 
school board (Conseil scolaire acadien provincial) to adopt a gradualist approach to 
establishing fully homogeneous programs and schools for students under its jurisdiction. 
However, the phasing out of bilingual programs was characterized by significant delays 
that became increasingly unacceptable to parents who felt their rights under section 23 of 
the Charter were being ignored. Further delays were caused by the failure of the 
government to move ahead with the approval of funds and the construction of new school 
buildings which would have brought a quick end to the sharing of school facilities by 
both English and French language programs. 


The evidence heard by the Court was extensive, including testimony of many of the 
individual plaintiffs (either orally or by affidavit), historical, linguistic and demographic 
facts presented by expert witnesses, and testimony from both government officials and 
representatives of the Conseil scolaire acadien provincial. The presiding judge reviewed 
the historical evolution of Acadian communities, their efforts to secure even minimal 
access to education in French, the levels of assimilation of francophone children, and the 
importance of institutional support to the survival of a minority language and emphasized 
that these factors are essential to an understanding of the urgent need to take steps to help 
preserve and develop minority French language communities. 


The judge noted that assimilation rates established by expert testimony showed that 
“the total number of Acadians and francophones in Nova Scotia is falling and that the rate 
of assimilation in all regions of Nova Scotia varies between 13.5% and 59.3%, depending 
upon the region. In fact, the rate of assimilation increased between 1991 and 1996 in 
Nova Scotia, with the exception of the Halifax-Dartmouth region.”* The encouraging 
progress made in Halifax-Dartmouth was attributed by the judge (as well as several 
witnesses) to the existence there of a homogeneous French language school providing a 
full range of courses at both the primary and secondary levels. Indeed, the judge 
underscored that the alarming rates of assimilation in some regions of the province were 
the inevitable result of the lack of proper minority language school facilities. 


*  Jbid. at para. 83. 


29 


The advent of a French language school board in 1996 with province-wide 
jurisdiction to deliver and manage minority official language education marked a new 
stage in the reform of the educational system in Nova Scotia, bringing it into line with the 
requirements of section 23 of the Charter. Since the new school board inherited 
numerous schools that had mixed programs and shared their facilities with students 
enrolled with English language boards, it adopted a policy designed to introduce 
homogeneous French language programs within a set time frame. As mentioned above, 
significant numbers of francophone parents opposed homogeneous programs and schools, 
believing that the use of French as the only language of instruction would impede the 
bilingual development of their children, limit their access to the province’s English 
language universities and diminish their chances for social mobility. 


In response to these concerns the trial judge cited parts of an extensive study dealing 
with language acquisition and bilingualism: “the fears of many parents of francophone 
origin in Nova Scotia regarding the potentially harmful effects of an education too highly 
concentrated in French are groundless. On the contrary, two types of statistical analysis 
(variance analysis and multiple regression) have allowed us to conclude that the more an 
education is strong in French, the better the level of bilingualism achieved and, 
additionally, that bilingualism is of an additive nature. Francophone psycholinguistic 
development is favoured by a strong education in French and development in English 
language competency is in no way diminished by an education in French.”* 


Recent delays in establishing homogeneous programs and facilities (1.e., since the 
advent of the Conseil scolaire acadien) can be seen within the context of more extensive 
delays in giving full effect to section 23 of the Charter that stretch back to 1982. As the 
trial judge emphasized when addressing the issue of what educational services should be 
accorded a given number of students: “During the last 18 years, the Department did not 
determine if the regions covered in the Application met the lower or upper end of the 
“numbers warrant” test to determine if s. 23 parents should be offered their own 
homogeneous facilities.”*” 


As a question of fact, the judge concluded that the number of children currently 
enrolled with the Conseil scolaire acadien in the five regions under dispute, when 
considered in conjunction with the number of eligible children in those regions, was more 
than sufficient to establish that the plaintiffs enjoyed the right to homogeneous French 
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Id. at para. 93. These were the conclusions drawn by Rodrigue Landry and Réal Allard of the University of Moncton in their report Langue 
de la scolarisation et développement bilingue : le cas des Acadiens et francophones de la Nouvelle-Écosse, published by the Centre for 
Research and Development in Education of the Faculty of Education, 1998. 


* Id. at para. 216. 
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language educational facilities. Indeed, the judge observed that the Department of 
Education did not actually dispute the right to homogeneous programs and facilities, but 
rather the time frame within which they could be fully delivered. 


The judge concluded that further delays would simply compound the many years of 
failure to give full effect to section 23 of the Charter: “Certainly, between 1982 and 1997 
the Department did not meet its obligations under s. 23 of the Charter. It cannot be said 
that the provision of only French-first education at the elementary level in these fifteen 
years met the clear and unmistakable requirements of the Charter." It was against this 
background of a long-standing denial of rights under section 23 that the more recent 
delays of the government and the Conseil scolaire acadien in providing both 
homogeneous programs and homogeneous schools had to be assessed. 


As to the argument of the department that language rights under section 23 should 
be interpreted cautiously because they were based on a political compromise, the trial 
judge cited the decision in Beaulac to the effect that such an approach was contrary to a 
purposive interpretation of section 23 that gave full effect to its remedial purposes. 
Moreover, the establishment of homogeneous minority language schools was crucial to 
slowing the rates of assimilation of francophone children in the province, a fact that the 
Department of Education in Nova Scotia had failed to consider.* The government thus 
fell short of its constitutional obligation to put in place educational institutions that 
favoured the preservation, enhancement and flourishing of the French language and 
culture. This was especially true regarding school facilities.” 


In reaching these conclusions the trial judge referred to and applied the reasoning of 
the Supreme Court of Canada in Arsenault-Cameron, in particular its view of substantive 
equality and the positive duty of government to put in place an institutional framework 
that promotes the remedial purposes of section 23. Furthermore, the remedial purposes of 
section 23 should not be curtailed because of divisions within the minority language 
communities regarding the desirability of homogeneous minority language educational 
programs and schools. He followed a previous decision of the Supreme Court of Canada 


sm Id. at para. 218. 
* Jd. at para. 205 and 206. 
# Id. at para. 217. 
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in concluding that the rights under section 23 are individual rights not subject to the will 
of the minority group to which rights holders belong.” Thus he concluded: “I do not 
accept that the need to consult on the lack of consensus or to sensitize the members of the 
linguistic minority is an answer to any Charter breach. In fact, apart from keeping 
entitled parents advised of the progress being made, I do not agree that s. 23 
contemplates the need for a consensus among s. 23 parents before steps are taken to 
comply with the provisions of s. 23. Such an approach is not consistent with the purpose 
and objective of s. 23." 


While he recognized that the establishment of the Conseil scolaire acadien was 
meant to implement management and control rights guaranteed by section 23, he also 
pointed out that the Supreme Court in Arsenault-Cameron had specifically stated that 
section 23 rights holders might in appropriate circumstances challenge the validity of 
decisions taken by a minority language school board.” He found that special 
circumstances were clearly established in the case before him by the testimony of expert 
witnesses regarding rates of assimilation and the need for an institutional framework (1.e., 
homogeneous programs and schools) that would allow the minority language and culture 
to survive and flourish. 


In issuing specific orders that homogeneous minority language schools 
encompassing secondary grade levels be made available in all five regions under dispute 
(with slight variations in time frames), the trial judge acknowledged the fiscal impact of 
his decision. But he emphasized that section 23 creates positive obligations on 
government to change the status quo by ensuring that the remedial purposes of that 
section are achieved. In support of the proposition that sufficient financial resources 
(including capital expenditures on school buildings) must be made available to ensure 
that the minority achieves substantive equality in the area of education, the trial judge 
cited a decision from Ontario.* In that case, a judicial order was issued overriding a 
government-imposed general freeze with respect to capital spending on schools where the 
impact of this freeze on the health and vitality of the French language minority 
community of Dufferin and Peel had not been considered.“ Constitutional obligations 
cannot be lightly ignored when determining public policy, even that which relates to 
fiscal planning. 


*© He cited Re Public Schools Act (Manitoba), [1993] 1 S.C.R. 839. 
“| Supra, note 34, at para. 212. 
Supra, note 14, at para. 58. 


Conseil des écoles séparées catholiques romaines de Dufferin et Peel et al. v. Ontario (Ministre de l'Éducation et de la Formation), (1996) 
30 OR. (3rd) 681. For a review of this decision see: School Governance: The Implementation of Section 23 of the Charter, supra, note 
15, at pp. 82-83. 


Ibid. at p. 687. 


32 


Given the circumstances in the case before it, the Nova Scotia Supreme Court felt 
that no further significant delays in providing homogeneous French language schools in 
the five regions in dispute could be tolerated. In the result, five orders were issued 
requiring that separate, homogeneous minority language schools (to include secondary 
grade levels in line with the circumstances of each region) be made available no later 
than dates specified by the judge. The judge also acknowledged that in a number of these 
regions the government had already taken sufficient steps to ensure that these deadlines 
could be met without any difficulty. 


ELIGIBILITY CRITERIA 


The right of admission to minority official language instruction and schools is, for the 
most part, determined by reference to the mother tongue of a child’s mother or father, or 
by reference to the official language in which a parent received his or her primary 
education in Canada. This basic right is, however, supplemented by subsection 23(2) of 
the Charter, which provides that “[c]itizens of Canada of whom any child has received or 
is receiving primary or secondary school instruction in English or French in Canada, have 
the right to have all their children receive primary and secondary school instruction in the 
same language.” Clearly there are many new Canadians whose mother tongue is neither 
French nor English and whose primary education took place in the countries from which 
they emigrated. Subsection 23(2) ensures that the official language in which one of their 
children is receiving or has received instruction (once settled in Canada) will also be the 
language of instruction of the rest of the family wherever they subsequently move in 
Canada, at the option of the parents. Nevertheless, the scope of rights under subsection 
23(2) is not limited to cases of relocation from one province to another. The two cases 
discussed below, one from Ontario and the other from Quebec, aptly illustrate that 
subsection 23(2) can have purely intraprovincial application. 


ABBEY V. ESSEX COUNTY BOARD OF EDUCATION 


The facts of the case from Ontario concern the rather unique circumstances of an English- 
speaking mother (Susan Abbey) whose children had begun their schooling in the French 
language.* Her story begins in 1989 when she applied to enrol her first child in a French 
language school in the county of Essex operated by a Catholic separate school board. 
Since her first language learned and the language in which she had received her primary 


“ Abbey v. Essex County Board of Education, (1999) 42 O.R. (3d) 481 (Ontario Court of Appeal). 
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education was English, she had no enforceable right to minority official language 
education for her children in the province of Ontario. However, provincial law accorded 
admission committees the discretionary power to admit non-francophone children into 
programs of French instruction. This authority was exercised in Ms. Abbey’s favour, and 
her child was lawfully enrolled in the French language. school. Provincial law also 
provided that in such cases the school board to which a parent paid taxes (a Protestant 
board in Ms. Abbey’s case) was obliged to pay the tuition fees imposed by the board 
providing the instruction. 


When Ms. Abbey moved to the city of London the following year, the local French 
language school agreed to admit not only the oldest child but two other children of Ms. 
Abbey into its program, on the basis that she had acquired a right under subsection 23(2) 
of the Charter to have all her children educated in French. Thus all three children 
received their instruction in French during the time the family lived in London, 1990 to 
1996. On their return to the county of Essex in 1996, the local Protestant school board 
refused to pay the tuition fees for the attendance of the three Abbey children at a French 
language school operated by a Catholic board, their admission thereto being contingent 
upon such payment. The Protestant board took the position that Ms. Abbey had no 
constitutional rights under section 23 of the Charter and hence her children did not 
qualify for admission to the French language school. 


Legal action undertaken by Ms. Abbey before the Ontario Divisional Court, 
regarding her rights under subsection 23(2) of the Charter and the duty of the Protestant 
school board to pay the required tuition fees, was unsuccessful. The Divisional Court 
took the view that subsection 23(2) should be interpreted in light of the overall purpose 
of section 23, which was to secure linguistic rights to linguistic minorities. It therefore 
concluded, using margin notes in support, that subsection 23(2) was meant to provide 
continuity of education to the children of parents who qualified under subsection 23(1); 
1.e., by virtue of the mother tongue rule or the rule regarding the language of primary 
schooling of a parent. Put briefly, since Ms. Abbey was a member of the English- 
speaking majority community in Ontario she could not claim any rights under section 23. 


In overturning the Divisional Court, the Ontario Court of Appeal returned to the 
plain meaning of subsection 23(2) and found that it recognized a distinct right that was 
not inconsistent with the underlying purpose of section 23: “Even though the overriding 
purpose of s. 23 is the protection of the language and culture of the linguistic minority 
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through education, this does not preclude interpreting s. 23(2) according to its plain 
meaning, even if this means that rights accrue to persons who are not members of the 
linguistic minority. The more fluency there is in Canada’s official languages, the more 
opportunity there is for minority language groups to flourish in the community.” 


The Court of Appeal concluded that subsection 23(2) is triggered by the mere fact 
that one child is receiving or has received his or her schooling in the minority official 
language of any given province. In the case at bar, it was originally an admissions 
committee that agreed to enrol Ms. Abbey’s first child in a French language program, a 
committee composed of members of the official language minority, who no doubt can be 
relied on to protect the linguistic and cultural integrity of its schools. But once admission 
is legally granted, it follows that the rights under subsection 23(2) of the Charter can be 
invoked. 


The reasoning of the Court of Appeal is obviously relevant to the situation of new 
Canadians as well. As mentioned above, the language in which the children of new 
Canadians are educated (which in most cases is neither a function of a parent’s mother 
tongue nor a function of the language in which a parent received primary education) may 
through a family’s relocation to a different province give rise to claims under subsection 
23(2). Whether schooling was begun in English somewhere in Canada outside Quebec, or 
in French within Quebec, continuity of language of instruction is protected by the rights 
set out in subsection 23(2), provided that the language in question constitutes the 
minority official language of the province to which a family moves. 


SOLSKI V. QUEBEC 


A recent decision of the Quebec Superior Court” provides further guidance with respect 
to the scope of subsection 23(2) when applied to purely intraprovincial circumstances. 
The facts of the case pertain to a Polish couple who arrived in Quebec in 1990 on a 
temporary basis for work-related reasons. As required by Quebec law,” their two children 
(twins) were enrolled in a French language primary school for the year 1991-1992. They 
subsequently applied for and received ministerial permission to enrol their children in an 
English language primary school for the period 1992-1994. The parents returned their 


# Ibid. at p. 489. 
‘  Solski v. Quebec, Quebec Superior Court, [2001] R.J.Q. 218; JEL/2001-40; No. 500 05-046976-989. 


“ Except for those who qualify under section 23 of the Canadian Charter of Rights and Freedoms, French is the mandatory language of 
instruction in publicly funded schools. This is established by section 72 of the Charter of the French Language. Ministerial permission for 
temporary residents to attend English schools is provided for in section 85 of the same Act: “Children staying in Quebec temporarily may, 
at the request of one of their parents, be exempted from the application of the first paragraph of section 72 and receive instruction in 
English in the cases or circumstances and on the conditions determined by regulation of the Government.” A detailed regulation in this 
regard has been adopted: [C-11, r. 4.4]. 
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children to English school in the fall of 1994, even though the ministerial permit had 
expired and they were required by Quebec law to enrol them in a French school. Partway 
through the school year the children were transferred to a French school and completed 
the remainder of their primary education in French (1994-1997). The children enrolled in 
an English school for the first year of secondary education (1997-1998), but without the 
required ministerial permit. Due to the absence of the ministerial permit, the children 
completed their second year in a French secondary school. Their final year was 
completed in a private English language secondary school, access to which was not 
regulated by the Charter of the French Language. 


Despite their original intention, the parents decided to remain permanently in 
Canada and became permanent residents in early 1993. They acquired citizenship in May 
1997. Following the first year of secondary schooling in English (without the required 
permission), the parents applied to appropriate ministerial officials to have their children 
declared eligible to receive secondary schooling in English. 


The application was ultimately rejected for two reasons. First, no authorization had 
been issued to allow the children to begin their secondary schooling in English. As the 
first year of attendance was tainted with illegality, it could not become the basis for 
acquiring eligibility in subsequent years. The second reason given related to the 
application of provisions in the Charter of the French Language that allow a child (and 
brothers and sisters) access to English schools where the mother or father is a Canadian 
citizen and the child has received the major part of his or her primary education in 
English somewhere in Canada.” With respect to the children in question, it was 
determined that in strict mathematical terms the majority of primary education was 
received in French. The children were thus deemed ineligible to receive instruction in 
English in publicly funded schools in Quebec. 


Before the Quebec Superior Court, the parents argued that the limiting phrase 
“major part,” applied to current and past primary and secondary education, was 
incompatible with the terms of subsection 23(2) of the Canadian Charter of Rights and 
Freedoms. As explained above, that subsection recognizes the right of access to 
instruction in English (in Quebec) in cases where a child of a Canadian citizen is 
receiving or has received primary or secondary instruction in English somewhere in 
Canada. That right is not qualified by any expression such as “major part.” Nevertheless, 


* The provisions in question in fact cover a broader range of circumstances than those found in the present case. 
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the Attorney General of Quebec took the position that the eligibility rule set out in the 
Charter of the French Language Was complementary to the rights found in section 23 of 
the Canadian Charter. He argued that section 23 had been adopted in order to accord 
rights to members of minority official language communities and that this general 
purpose should be brought to bear on any interpretation of the more specific continuity 
rule. As a consequence, individuals with no real linguistic connection to the English- 
speaking minority of Quebec should not be seen to fall within the scope of subsection 
23(2) of the Canadian Charter.” 


The Quebec Superior Court rejected the proposition that rights under subsection 
23(2) should apply only to the children of parents who were identifiable as members of 
minority official language communities, be they French or English. In this regard the 
Court referred to and approved of a similar ruling by the Ontario Court of Appeal in 
Abbey (reviewed above). It concluded that the absence of any distinction in subsection 
23(2) based on the mother tongue of parents or children should be taken to mean that 
none was intended. 


While the Superior Court recognized that subsection 23(2) covered the case of 
families who moved from one province to another, it concluded that such examples were 
not exhaustive of the subsection’s meaning and scope.” In the case at bar, the Court felt 
that it was the actual fact of currently receiving instruction in English (in a private school 
and hence legally) that brought the request of the parents within the scope of subsection 
23(2). The review of a child’s educational history as a whole to determine the proportion 
of his or her schooling in one language or another was therefore irrelevant to the 
application of the clear terms of subsection 23(2). The latter does not incorporate any 
duration standard that must be met before children become eligible for instruction in the 
minority official language. The limiting phrase “major part” was therefore in conflict with 
subsection 23(2). 


The Superior Court took note of the problem posed by English language private 
schools (not subject to the admission criteria set out in the Charter of the French 
Language) being used as means to achieve access to publicly funded English schools in 
the province (by means of a transfer after one year). However, this alleged loophole did 


* Supra, note 47, at para. 103. 
Ibid. at para. 128. 
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not arise from the absence of any duration standard in subsection 23(2) but from the 
exemption made in favour of private schools under Quebec law. In effect, those with 
sufficient financial means are accorded freedom of choice in the language of instruction 
of their children. 


The solution to the problem, if indeed there was a problem, did not lie with a 
restrictive interpretation of the clear meaning of subsection 23(2) of the Charter. Indeed, 
the Court pointed out that the use of the limiting phrase “major part” was not so much 
one possible interpretation of subsection 23(2) as it was a redefinition of the very 
categories of persons to whom rights were accorded thereunder. In light of this, the 
attempted recourse to section 1 of the Canadian Charter to justify the restriction as a 
reasonable limit demonstrably justified in a free and democratic society was rejected. In 
effect, only a constitutional amendment could redefine the beneficiaries of minority 
language education rights under section 23. 


MINORITY LANGUAGE SCHOOL BOARDS: LANGUAGE OF 
OPERATIONS 


The administrative obligations of minority language school boards may very well include 
matters not directly related to their internal operations or the delivery of educational 
programs. For example, a minority language school board may have management 
responsibilities that require it to enter into collective bargaining with unions whose 
membership extends far beyond the immediate employees of the board. While the 
internal administrative language of a minority board will naturally be the minority 
language of the schools and educational programs over which it has authority, bargaining 
agents for its teaching staff (or other employees) may be affiliated with province-wide 
unions that operate in the majority language. What language then should be used in the 
process of collective bargaining? Indeed, in what language should the ultimate collective 
agreement be written? : 


THE NovA SCOTIA TEACHERS UNION (NSTU) v. LE CONSEIL SCOLAIRE 
ACADIEN PROVINCIAL (CSAP) 
These issues have been raised in an arbitration process in Nova Scotia involving the 


Conseil scolaire acadien provincial.” As previously mentioned, the Conseil scolaire 
acadien was created in 1996 and given province-wide jurisdiction over the delivery and 
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The Nova Scotia Teachers Union (NSTU) v. Le Conseil scolaire acadien provincial (CSAP), Arbitration Board Award, (Chair: Wayne A. 
Nightingale), 24 September, 1999. 
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management of French language educational programs and schools. The Education Act of 
the province provides that the general working language of the Conseil scolaire acadien 
(and all schools under its jurisdiction) is French. However, the Act also provides that 
“where the circumstances warrant the use of English” the Conseil shall use it in the given 
context.” In the course of its first collective bargaining exercise, the Conseil scholaire 
acadien requested that the bargaining agent, the Nova Scotia Teachers Union (NSTU), 
use French throughout the process, as well as in the preparation and finalization of the 
collective agreement. The NSTU objected to this demand, and the issue was eventually 
brought forward to an arbitration board for its decision. 


In reviewing the legal requirements that might have a bearing on the issues that 
separated the NSTU and the Conseil scolaire acadien, the arbitration board observed that 
either party is free to nominate whomever it wishes to represent it on the board. As a 
result, nominees may in fact be unilingual in either English or French, or bilingual. The 
same is true with respect to the negotiators who will represent the parties at the 
negotiating table. Since the law governing these matters is silent with respect to the use 
of language, in both the negotiating process and in hearings before the board, the 
potential for practical difficulties will always be present. While the realities of the Conseil 
scolaire acadien justified the use of French in the bargaining process and in the collective 
agreement itself, the board found that there was nothing in law that required the use of 
French exclusively. By the same token, there was nothing in the law that required the 
exclusive use of English. 


As a Strictly practical matter, the board saw far fewer impediments to ensuring that 
the collective agreement be prepared in both languages than might be encountered in the 
actual process of negotiations. Regarding the suggestion that the NSTU should consider 
the nomination of a representative able to conduct negotiations in French, the board 
observed that “this is not a legal requirement and it may unfairly restrict the rights of the 
bargaining agent to appoint its best representatives at the negotiating table and at the 
arbitration hearings. It is also a given that, even if a certain individual could speak 
French, he/she may not be most effective or comfortable in French as a negotiator or as a 
presenter at an arbitration hearing. The same goes for any member named by the CSAP to 
negotiate or to make a presentation to an Arbitration Board. It is possible that a French- 
speaking person could proceed in English but he/she may be very ineffective in English 
since French is his/her first language.” 


% See Education Act, S.N.S. 1995-96, c.1, subsections 15(1) and (2). 
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In light of the absence of legal requirements that governed these issues, the evidence 
before it and the practical realities, the arbitration board directed that either party was free 
to proceed in either English or French at the bargaining table. The board ordered, 
however, that where required by any party (as a minimum) consecutive interpretation be 
made available (through an interpretor not involved in.the negotiations), the costs to be 
borne equally by the NSTU and the Conseil scolaire acadien. The parties were of course 
free to agree to an alternative form of interpretation, and the board emphasized that 
flexibility on the issue of language was highly desirable. Nonetheless it ordered that all 
proposals to be considered at the bargaining table, as well as counter proposals submitted 
during discussions, be presented in both languages, though this requirement did not 
extend to any reference materials (legislation, research documents, etc.) prepared in only 
one language and for which no translation was available. The party submitting a proposal 
or counter proposal would bear the responsibility of providing the translation. The board 
took the view that it was important to facilitate the bargaining process by ensuring as 
much as possible that there were no difficulties of comprehension caused by the linguistic 
handicap of one party or the other. Furthermore, it felt that its order regarding bilingual 
proposals and counter proposals would not impede the process to any great extent. The 
mandatory use of both languages was also ordered with respect to the printing of the final 
collective agreement. 


The use of consecutive interpretation in the negotiating process (where required by 
one of the parties) was considered more effective than simultaneous interpretation, which 
is a far more expensive procedure and would result in significant delays in the process, 
because scheduling would be to a great extent a function of the availability of 
interpreters. For hearings before the arbitration board, however, where either party could 
proceed in the language of choice, simultaneous interpretation was ordered. The expenses 
related to it were to be borne equally by the NSTU, the Conseil scolaire acadien and the 
Minister of Education pursuant to the provincial Teachers’ Collective Bargaining Act. 
Simultaneous interpretation was considered both feasible and desirable for hearings 
before the board because such proceedings are usually shorter than the actual bargaining 
process and involve counsel arguing legal points more effectively handled by a form of 
interpretation that did not interrupt the flow of the presentation. 
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RIGHTS OF MANAGEMENT 


JEAN GIROUX-GAGNÉ, CLAUDE NADEAU, CLAUDE SNOW AND LES COMITÉS 
DE PARENTS DU NOUVEAU-BRUNSWICK, ET AL. V. NEW BRUNSWICK 


The Government of New Brunswick introduced dramatic changes to legislation 
governing education in 1997. This legislation abolished all existing school boards within 
the province and replaced them with two separate but related hierarchical structures. 
Many francophone parents in the province reacted negatively to these changes. They 
believed that the new Education Act did not afford them the full rights to the management 
and control of their school system guaranteed in section 23 of the Charter. In January 
2000, several parents filed an action before the Court of Queen’s Bench of New 
Brunswick to have the legislation declared invalid. They argued that the new Education 
Act did not respect minimal constitutional requirements established by the Supreme Court 
of Canada, in particular those related to the right of parents to exercise exclusive 
management and control. Specific powers of management at issue included the 
expenditure of funds provided for minority language education, the appointment and 
direction of those responsible for the administration of minority language instruction and 
facilities, the establishment of programs of instruction, and the recruitment and 
assignment of teachers and other personnel. Given the significance of the issues at stake, 
the Commissioner of Official Languages and the Société des Acadiens et Acadiennes du 
Nouveau-Brunswick had been accorded the status of intervenors in the action before the 
Court of Queen’s Bench. 


The province subsequently questioned the regularity of the form of procedure 
adopted by the parents. As a result, the parents had to refile their action in July 2000. 
While this matter was proceeding, a bill (Bill 13) amending the Education Act was 
adopted by the provincial legislature. The parents indicated that they nevertheless planned 
to pursue their action and in February 2001 presented amended procedures taking 
changes to the Act into account. The case is now proceeding, and the Commissioner 
continues to be an intervenor. All parties to the proceedings will have to review their 
respective positions in light of the new legislation, however. A decision in the case is 
expected to have a significant impact on the manner in which minority management 
rights under section 23 must be implemented and applied. 


#% Education Act, S.N.B. 1997, c. E-1.12. For a detailed examination of these legislative changes see: School Governance: The Implementation 
of Section 23 of the Charter, supra, note 15, pp. 33-41. 


# The style of cause in this matter is: Jean Giroux-Gagné, Claude Nadeau, Claude Snow et les Comités de parents du Nouveau-Brunswick, 
et al. et La province du Nouveau-Brunswick; Court of Queen’s Bench of New Brunswick, Judicial District of Edmundston, 
File No. E-C-102-00. 


4] 


. 


T OF THE SUPREME 


OURT DECISION IN BEAULAC 
ON THE MANNER IN WHICH 
LANGUAGE RIGHTS SHOULD 
BE INTERPRETED HAS ALREADY BEEN REVIEWED 
IN PART I OF THIS REPORT. THE COURT ALSO 
GAVE DIRECTION WITH RESPECT TO THE 
SPECIFIC PROVISIONS OF THE CRIMINAL CODE 
THAT RECOGNIZE THE RIGHT OF AN ACCUSED TO 
BE TRIED BY A JUDGE, OR JUDGE AND JURY, 
WHO SPEAK HIS OR HER OFFICIAL LANGUAGE. 
THAT RIGHT, SET OUT IN SUBSECTION 530(1) 
OF THE CODE, IS UNQUALIFIED WHEN ACCUSED 
PERSONS INDICATE THEIR DESIRE TO BE TRIED 
IN THEIR OFFICIAL LANGUAGE NOT LATER THAN 
THE TIME WHEN THE CASE IS SET DOWN FOR 
TRIAL, THE TIME OF ELECTION OR THE TIME 
WHEN THE ACCUSED IS ORDERED TO STAND 
TRIAL (THESE THREE EVENTS BEING DEPENDENT 


ON THE NATURE OF THE CHARGES). 
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Thus, when an accused makes a request within these time limits, the Code directs 
that “a justice of the peace or provincial court judge shall grant an order directing that the 
accused be tried before a justice of the peace, provincial court judge, judge or judge and 
jury, as the case may be, who speak the official language of Canada that is the language 
of the accused or, if the circumstances warrant, who speak both official languages of 
Canada.” Should an accused make an untimely request to be tried in his or her official 
language, subsection 530(4) gives a judge the discretion to make a similar order if 
satisfied that it would be in the best interests of justice. 


R. v. BEAULAC 


The facts in Beaulac pertain to a complex criminal prosecution for murder that included 
two mistrials, for reasons unrelated to language rights, and a third trial at which the 
accused was found guilty. A request for a trial in French was initially made several days 
into the first trial (when the accused became aware of his rights in this regard) but was 
refused by the presiding judge. When a mistrial was declared and a new trial ordered, the 
accused renewed his request to be tried by a judge and jury who spoke his official 
language. Though his request was denied, principally because of the conclusion that the 
accused was sufficiently fluent in English to ensure that his trial would be fair, he 
renewed it again at various times throughout the court processes in which he was 
involved.” The refusal of all trial level judges to accept the request of the accused. which 
refusal was confirmed by the British Columbia Court of Appeal, set squarely before the 
Supreme Court of Canada the question of what factors should be considered in the 
exercise of judicial discretion under subsection 530(4) of the Criminal Code. 


As already mentioned, the only guidance given explicitly to a judge when exercising 
discretion under subsection 530(4) is found in the standard “best interests of justice.” The 
Supreme Court emphasized that a judge, in applying this standard, must consider the 
purpose that lies behind the basic right of an accused to be tried in his or her official 
language, namely “to provide equal access to the courts to accused persons speaking one 
of the official languages of Canada in order to assist official language minorities in 
preserving their cultural identity.” It is this underlying purpose that distinguishes the 
nature of language rights in the trial process from the universal right, which is applicable 
to all accused regardless of language, to a fair and equitable trial. This distinction must be 
kept in mind when interpreting the language rights in question, something that the British 
Columbia Court of Appeal had failed to do. 


For a more complete summary of the history of the trial process see para. 7-11 of the Supreme Court decision: R. v. Beaulac, [1999] 1 
S.C.R. 768. For a review of the decision of the British Columbia Court of Appeal see: Language Rights in 1997, pp. 16-17; Commissioner 
of Official Languages; Public Works and Government Services Canada, Cat.No. SF31-34/1998; ISBN 0 662-63335-0. 


* Ibid. at para. 34. 
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As the Supreme Court pointed out, the Court of Appeal (when dealing with the 
standard “best interests of justice”) had essentially considered whether an accused who 
understands both official languages is denied a fair trial if his request to be tried in his 
own official language is rejected (though he is provided interpretation as needed). In 
order to avoid the conclusion that French-speaking and English-speaking Canadians 
might have a more extensive right to trial fairness than those who possessed neither 
language, the Court of Appeal felt constrained to answer its hypothetical question in the 
negative. But its error consisted in not recognizing the distinction between the two types 
of rights, a distinction that had already been emphasized in a previous Supreme Court 
decision: “It would constitute an error either to import the requirements of natural justice 
into ... language rights ... or vice versa, or to relate one type of right to the other ... Both 
types of rights are conceptually different ... To link these two types of rights is to risk 
distorting both rather than reenforcing either.’ 


The Supreme Court recognized that a judge should consider numerous factors when 
exercising discretion regarding an untimely application under subsection 530(4): “Among 
these factors are whether the accused is represented by counsel, the language in which the 
evidence is available, the language of witnesses, whether a jury has been empanelled, 
whether witnesses have already testified, whether they are still available, whether 
proceedings can continue in a different language without the need to start the trial afresh, 
the fact that there may be co-accused (which would indicate the need for separate trials), 
changes of counsel by the accused, the need for the Crown to change counsel and the 
language ability of the presiding judge.”* However, the Court made it clear that mere 
administrative inconvenience is not a relevant factor. “The availability of court 
stenographers and court reporters, the workload of bilingual prosecutors or judges, the 
additional financial costs of rescheduling are not to be considered because the existence 
of language rights requires that the government comply with the provisions of the OLA 
by maintaining a proper institutional infrastructure and providing services in both official 
languages on an equal basis. As mentioned earlier, in the context of institutional 
bilingualism, an application for service in the language of the minority official language 
group must not be treated as though there was one primary official language and a duty to 
accommodate with regard to the use of the other official language. The governing 
principle is that of the equality of both official languages.” 


* Cited in Beaulac at para. 41. The previous decision was MacDonald v. City of Montreal, [1986] 1 S.C.R. 460, at pp. 500-501. The Supreme 
Court in Beaulac pointed out that “[t]he right to make full answer and defence is linked with linguistic abilities only in the sense that the 
accused must be able to understand and must be understood at his trial. But this is already guaranteed by s. 14 of the Charter, a section 
providing for the right to an interpreter ... The right to a fair trial is universal and cannot be greater for members of official language 
communities than for persons speaking other languages.” At para. 41. 


Ibid. at para. 38. 


© Id. at para. 39. 
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In recognizing that numerous factors must be considered when dealing with an 
untimely application, the Supreme Court also pointed out that the best interests of justice 
are usually better served by accepting the application, in particular in cases involving a 
retrial. It should therefore fall generally to the Crown to demonstrate that the request of 
an accused is unreasonable in the circumstances of any given case. When a retrial has 
been ordered the presumption in favour of an accused is very strong, and the Crown 
would have to present cogent reasons establishing exceptional circumstances to override 
the basic right to a trial in the official language of an accused.° 


It was clear, in the case at bar, that the British Columbia Court of Appeal had based 
its decision on the ability of the accused to speak and understand English. This concern 
about the fairness of the trial process was a fatal error, for “[i]f the right of the accused to 
use his or her official language in court proceedings was limited because of language 
proficiency in the other official language, there would in effect be no distinct language 
right.”® As to relevant considerations under subsection 530(4) of the Code, the Crown 
had presented no evidence related to special circumstances to show that the trial process 
would have been adversely affected by acceding to the request of the accused. Moreover, 
the accused had not been responsible for the untimeliness of his original application to be 
tried in his own official language, and had diligently renewed his request at every 
opportunity in the subsequent judicial process.® . 


Despite the errors of law that had occurred in the lower courts, the Crown argued 
before the Supreme Court that the circumstances did not warrant overturning a guilty 
verdict against the accused. It relied on provisions in the Criminal Code designed to 
avoid the setting aside of convictions when only relatively minor or harmless errors of 
law had been committed. This characterization of the breach of language rights in the 
case at bar was unacceptable to the Supreme Court. It found that the violation of section 
530 amounted to a substantive wrong and not a procedural irregularity. An effective 
remedy was therefore necessary. Accordingly, the judgment of the British Columbia 
Court of Appeal was set aside and a new trial ordered, to be held before a judge and jury 
who spoke both official languages of Canada. 


®! Id. see para. 42-44. 
* Id. at para. 47. 


In cases of retrial, the issue arises as to when is the most appropriate time to make a request to be tried in the minority official language. 
The Supreme Court suggested that would be done ideally at the conclusion of any appeal hearing where a new trial is ordered. To facilitate 
matters the Supreme Court recommended that appeal courts routinely ask accused persons if they wish to make an application under 
section 530 where “there are obvious signs that this is a possibility.” It went on to say: “If no application is made at the time when the new 
trial is ordered, it would be appropriate for the accused to make an application before or at the time when the trial date is set. This application 
must be considered timely under s. 530(4) in the case of the retried accused. The provision makes it clear that the accused can apply for 
a trial in his official language at a later time, but delays constitute important factors to be weighed by the judge exercising the discretion.” 
At para. 51. 
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R. V. DEVEAUX 


The decision of the Supreme Court in Beaulac was cited and widely quoted by the 
Nova Scotia Supreme Court in R. v. Deveaux.“ The facts pertain to an unrepresented 
accused who appeared before a provincial court judge charged with assault. The charges 
were read, he pleaded not guilty, and the judge set a date for trial without advising the 
accused of his rights under section 530 of the Criminal Code. Subsection 530(3) requires 
a justice of the peace or provincial court judge before whom an unrepresented accused 
first appears to advise him of his right to make an application regarding the language of 
trial. At his trial (where the accused was represented by counsel) the proceedings were 
conducted in English and he was found guilty as charged. His conviction was appealed 
on the grounds that the provincial court judge before whom he had first appeared had 
failed to inform him of his rights under section 530 of the Criminal Code. 


The Nova Scotia Supreme Court pointed out that a provincial court judge was 
statutorily obliged to inform an accused of his right to make an application regarding the 
language of trial (the subsection in question using the word “shall”). It also referred to the 
reasoning in Beaulac to the effect that the ability of an accused to speak both official 
languages was irrelevant to the proper interpretation of section 530 and that, in applying 
section 530, a judge must give full effect to its underlying purpose. It found that the 
rights set out in section 530 were meant to ensure equal access of both official language 
groups to the criminal courts in Canada, in order to assist official language minorities to 
preserve their cultural identity. It also adopted the Supreme Court’s ruling in Beaulac that 
language equality should be interpreted substantively. Given the breach of the 
substantive rights under subsection 530(3), the Court followed the decision in Beaulac, 
found that the error committed did not amount to a procedural irregularity, and ordered a 
new trial. 


R. v. LE 


A recent decision” of the Ontario Superior Court of Justice also cited and quoted 
Beaulac, although it distinguished the circumstances of the case before it from the latter 
and declined to order a new trial for a technical breach of subsection 530(2). That 
subsection deals with the situation of an accused person whose language is neither French 


“ R.v. Deveaux, [2000] 181 N.S.R. (2d) 81. 


® Subsection 530(3) reads: “The justice of the peace or provincial court judge before whom an accused first appears shall, if the accused 
is not represented by counsel, advise the accused of his right to apply for an order under subsection (1) or (2) and of the time before which 
such an application must be made.” 


& Without giving any reasons, the Court also declared that the failure to respect the provisions of subsection 530(3) was a violation of sections 
15, 16 and 19 of the Charter. See para. 15 and 16 of its decision. 


Rv. Le, Ontario Superior Court of Justice, [2000] O.J. No. 246/Court File No. 5024F. 
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nor English. It recognizes the discretion of a judge to order that such an accused be tried 
in the official language in which, in the opinion of the judge, the accused can best give 
testimony, if an accused makes an application within the same time limits that apply to an 
accused whose language is either French or English. 


The circumstances of the case pertain to an accused who was arrested and brought 
before a justice of the peace the same day. The accused was Vietnamese in origin, though 
the evidence indicated that she spoke both English and French with reasonable 
competence. The justice of the peace remanded her in custody to the next day, when a 
bail hearing was to take place, without informing her of the language rights set out in 
section 530. From the next day forward the accused was always represented by counsel. 
Her preliminary inquiry took place in English and she was eventually ordered to stand 
trial. Her counsel brought an appeal to have the order committing her for trial on five 
drug-related charges quashed, alleging a number of legal errors, one of which was the 
failure to inform the accused of her right to make an application regarding the language 
of trial pursuant to the provisions of section 530. 


The Court acknowledged that the justice of the peace before whom the accused had 
first appeared had not informed the accused of her right to make an application under 
subsection 530(2). However, it pointed out a number of factors that militated against 
concluding that this technical breach rendered all subsequent proceedings null and void. 
First, the accused’s first appearance had been limited to only one of the five charges 
eventually laid. Second, the accused had been represented by counsel at all subsequent 
proceedings, beginning with the bail hearing the next day, and at no time was there any 
reference made to possible language rights under section 530. 


While the Beaulac decision had been heavily relied upon by the accused’s counsel 
on appeal, the Court pointed out that it had not disposed of the issue of the consequences 
of failing to meet the requirements of subsection 530(3) of the Criminal Code, especially 
in circumstances similar to those now being considered. It did not seem to quarrel with 
the reasoning or conclusions reached in Beaulac, although the extracts it chose to 
reproduce from the judgment seemed unrelated to issues raised by subsection 530(2) of 
the Code. For example, the Ontario court reproduced the discussion in Beaulac about 
how to identify or determine the official language of an accused.® This is a matter 
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In Beaulac the Supreme Court concluded: “An accused’s own language, for the purposes of s. 530(1) and (4), is either official language 
to which the person has a sufficient connection. It does not have to be the dominant language. If the accused has sufficient knowledge of 
an official language to instruct counsel, he will be able to assert that that language is his language, regardless of his ability to speak the 
other official language. The Crown may challenge the assertion made, but it will have the onus of showing that the assertion is unfounded. 
The court, in such a case, will not inquire into specific criteria to determine a dominant cultural indentity, nor into the personal language 
preferences of the accused. It will only satisfy itself that the accused is able to instruct counsel and follow the proceedings in the chosen 
language.” 
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relevant to subsections 530(1) and (4), but does not seem related to the particular 
circumstances of an accused who would fall within the scope of subsection (2). In any 
event, the Court accepted that the language rights in section 530 must be interpreted 
“rationally, purposively and contextually.” When such an approach was applied to the 
facts in the case before it, the Court concluded that any error committed was purely 
procedural and did not justify declaring the preliminary inquiry null and void. 
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TUTIONS 


BILINGUAL WORK ENVIRONMENTS 


DUCTION OF 


NSTITUTIONAL 
BILINGUALISM IN FEDERAL 
INSTITUTIONS IN THE 1970s 
GAVE RISE AT THE SAME TIME TO 
REGULATIONS UNDER THE PUBLIC SERVICE 
EMPLOYMENT ACT AIMED AT PROTECTING AND 
PRESERVING THE RIGHTS OF PUBLIC SERVANTS 
WHO COULD NOT MEET THE NEW LANGUAGE 
REQUIREMENTS OF POSITIONS THEY ALREADY 
OCCUPIED.°’ SINCE THESE RIGHTS WERE SET 
OUT IN REGULATIONS, THEY COULD NOT BE 
QUALIFIED OR OVERRULED BY DECISIONS 
REGARDING THE ALLOCATION OF RESOURCES 
AND MANPOWER MADE BY GOVERNMENT 
MANAGERS. IN OTHER WORDS, THE GENERAL 
POWER OF MANAGEMENT HAD TO BE 
EXERCISED IN CONFORMITY WITH STATUTORY 
LAW AND ANY REGULATIONS ADOPTED 


PURES UrAUN die iO wel: 


® Public Service Official Languages Exclusion Order (1977), 
SOR/77-886, subsequently replaced by SOR/81 787. 
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SCHREIBER V. CANADA 


Kelso v. The Queen,” which established the enforceability of rights under the Exclusion 
Order, predates the enactment of the current Official Languages Act (the OLA) and the 
adoption of the Charter. The Federal Court in Schreiber v. Canada” has recently 
considered the effect these changes may have on the manner in which mandatory 
bilingualism is imposed as a condition of employment for specific positions. The facts of 
the case pertain to a long-time employee of Transport Canada who was unable to meet 
language proficiency requirements introduced in 1992 for air traffic controllers working 
at the Ottawa Control Tower (i.e., mandatory bilingualism). As all efforts to meet the 
requirements through language training proved insufficient, the employee was obliged to 
accept a transfer to a position with different duties. The employee objected to the transfer 
and sought to enforce his rights as an incumbent employee occupying an indeterminate 
position under the Exclusion Order of 1977. 


The Federal Court identified a number of provisions in the OLA (adopted in 1988) 
that have a bearing on the enforcement of incumbent employees' rights under the 
Exclusion Order. First, Part IV of the OLA confirms the duty of federal institutions to 
ensure that members of the public can communicate with and receive services in either 
French or English from their head or central offices, from other offices where there is 
significant demand, and from all offices located in the National Capital Region. Second, 
Part V of the OLA establishes the general right to work in either English or French in 
federal institutions (in conformity with other provisions in that Part and in regulations) 
and recognizes various duties of federal institutions that are important to the effective 
exercise of language rights in the workplace. Within the National Capital Region, the 
OLA obliges all federal institutions to provide work environments that “are conducive to 
the effective use of both official languages and accommodate the use of either official 
language by its officers and employees.” 


The Federal Court found that Transport Canada's decision to require that all air 
traffic controllers at the Ottawa Control Tower be functionally bilingual was motivated by 
a desire to implement its statutory obligations under the OLA. In other words, the policy 
decision to create a bilingual work environment and to provide bilingual air traffic 
services was mandated by the very terms of the OLA. It was also justified by 


7” Kelso v. The Queen, [1981] 1 S.C.R. 199. 
” Schreiber v. Canada, Federal Court (Trial Division), [1999] F.C.J. No. 1576; T-1770-94. 


7 See subsection 35(1)(a) of the OLA. For more specific duties related to the work place see section 36. 
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considerations of air traffic safety related to the routine use of both official languages to 
communicate with an air traffic control tower. As to the conflict that was evident between 
a policy of mandatory bilingualism applied to all air traffic controllers at the Ottawa 
Control Tower and the 1977 Exclusion Order, the Federal Court referred to section 82 of 
the OLA. That section gives precedence to various provisions in the OLA over any other 
Act of Parliament or regulation with which they may conflict.” As a result, any 
inconsistency between the provisions of the Exclusion Order and the duties of federal 
institutions regarding bilingual work environments and services to the public must be 
resolved in favour of the latter. 


The Federal Court also found reinforcement for its conclusions in the language 
rights found in sections 16(1) and 20(1) of the Charter. The principle of equality of 
French and English regarding their use in all institutions of the government of Canada 
calls for positive measures to ensure that it be fully implemented, such as the 
establishment of bilingual work environments and the provision of bilingual government 
services. Moreover, the issue of federal government services is directly addressed in 
subsection 20(1) of the Charter, which sets out the general right of Canadians to 
communicate with and receive services from federal institutions in either official 
language. The statutory duties of federal institutions in this regard (found in the OLA) 
flow naturally from the underlying constitutional right. The Court also invoked the 
Supreme Court decision in Beaulac regarding the general interpretive framework that 
should be used in applying and determining the scope of language rights. Support was 
also found in a previous Federal Court of Appeal judgment that endorsed the proposition 
that the OLA “belongs to that privileged category of quasi-constitutional legislation which 
reflects certain basic goals of our society and must be so interpreted as to advance the 
broad policy considerations underlying it.” In light of all these factors, the claim of the 
employee in question to be exempt from a mandatory requirement of bilingualism was 
dismissed. 


7° Subsection 82(1) provides that “in the event of any inconsistency” between any other Act of Parliament or regulation and Parts |, Il, Ill, IV, 
and V of the OLA, the latter provisions prevail. 


™ The equality principle is also set out in the OLA at section 2. In referring to the principle and its interpretation in Beaulac, the Federal Court 
said: “In applying the purposive approach adopted in Beaulac v. The Queen … the starting point must be section 2 of the Official Languages 
Act. That section articulates in expansive and powerful terms the purpose of the Act, including the equality of status and equal rights and 
privileges of the use of English and French ‘in all federal institutions ... in communicating with or providing services to the public and in 
> carrying out the work of federal institutions.’ Section 2 therefore affirms the substantive equality of the language rights recognized in the 
enactment. As indicated at page 791 of Beaulac v. The Queen ... the principle of substantive equality has meaning, and provides that 
institutionally based language rights ...‘require government action for their implementation and therefore create obligations for the State’.” 
Supra, note 71, at para. 128. 


*® Canada (A.G.) v. Viola, [1991] 1 F.C. 373, at p. 386. 
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LEDUC V. THE QUEEN (FOREIGN AFFAIRS AND INTERNATIONAL TRADE 
CANADA) 


The right to work in either French or English in the National Capital Region (and in other 
regions of Canada designated in regulations) is supported by specific obligations imposed 
on federal institutions by the OLA. Among other things, these include the duty to provide 
personnel and other services relied on by employees in the performance of their duties.” 
The manner in which this duty is implemented was recently raised before the Federal 
Court in legal action taken against the Department of Foreign Affairs and International 
Trade for breach of language rights and wrongful dismissal.” The facts pertain to an 
employee who attended two meetings the subject of which was his transfer to other duties 
or an early retirement. According to the employee, these meetings were conducted in 
English, even though he was francophone and had allegedly been given no choice 
regarding the official language he preferred to use. Following these meetings the 
employee signed a letter of resignation, though he subsequently contested its validity. 


Prior to engaging legal action, the employee filed a complaint with the Office of the 
Commissioner of Official Languages. The Commissioner’s final report advised the 
complainant that the department recognized its responsibilities to provide personnel and 
central services in the preferred official language of an employee. The report also 
indicated that the department was advised of the importance of asking an employee 
which official language he or she preferred regarding the provision of such services. As a 
result, the file was closed. 


The employee then commenced legal action based upon subsection 77(1) of the 
OLA, which provides that a complainant may apply to the Federal Court for a remedy for 
breach of rights or duties found in various sections of the OLA, including Part V 
(language of work). He alleged that the meetings referred to above had been held in 
breach of the duty to deal with. an employee regarding personnel matters in his or her 
preferred official language. As a remedy, he requested a court order for retroactive salary 
from the date of termination of his employment, punitive damages, and his reinstatement 
as an employee of the department. 


ue Paragraph 36(1)(a)(I) of the OLA states that “every federal institution has the duty, in the National Capital Region ... to make available in 
both official languages to officers and employees of the institution ... services that are provided to officers and employees, including services 
that are provided to them as individuals and services that are centrally provided by the institution to support them in the performance of 
their duties.” 


Leduc v.The Queen (Foreign Affairs and International Trade Canada); Federal Court of Canada, Trial Division, [2000] F.C.J. No. 716, 
May 26, 2000; T-1953-94. 
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At trial, the court emphasized that the facts surrounding the meetings in question 
were subject to conflicting evidence. In weighing all the evidence, the presiding judge 
found that the credibility of two witnesses from the department was greater than that of 
the complainant employee. He also noted that the plaintiff had not adduced many 
significant facts from the report of the Commissioner of Official Languages. Moreover, 
when placed out of context, this report did not enable the plaintiff to demonstrate that the 
meetings in question had contravened the OLA. He therefore concluded that the employee 
had in fact been given the opportunity to state his preference regarding the official 
language in which the meetings should proceed.” He also concluded that during the 
course of the meetings the participants switched back and forth between English and 
French, the employee having stated that he was equally capable in either official 
language. He therefore ruled that the employee had failed to meet the burden of proof 
that a breach of the OLA had occurred.” 


Although the institutional duty in question in this case does not explicitly refer to the 
need to invite an employee to indicate his or her preferred official language, it remains 
nonetheless implied in the statutory language. Barriers to the use of one or the other 
official language can be lessened when federal institutions actively seek to know the 
preference of their employees regarding their language of work. In short, the institution’s 
obligation to provide personnel and support services to its employees is fully 
implemented only when positive steps are taken to identify employee preferences. 


LANGUAGE OF DECISIONS RENDERED BY FEDERAL 
TRIBUNALS 


The principle of equality found in subsection 16(1) of the Charter and in section 2 of the 
OLA can be said to create obligations on federal tribunals regarding the accessibility of 
their decisions in both official languages. This is reflected explicitly in subsection 20(1) 
of the OLA, which requires simultaneous bilingual issuance of judgments when 
proceedings are conducted in both official languages, or when questions of law of general 
public interest are decided.* The OLA also requires that decisions rendered in one official 
language at the conclusion of unilingual proceedings be issued and made available in the 
other official language “at the earliest possible time.” 


Ibid. at para. 18. 


The court also concluded that, even if a breach of a provision in the OLA had been proven, there was no causal link between it and the 
termination of the complainant’s employment with the department. See para. 20 of the decision. 


In cases where important questions of law are raised, a court is authorized to issue its decision in one official language if delays associated 
with bilingual issuance would be “prejudicial to the public interest” or result “in injustice or hardship to any party to the proceedings.” See 
subsection 20(2)(b) of the OLA. 
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DEVINAT V. CANADA (IMMIGRATION AND REFUGEE BOARD) 


The obligation of federal tribunals to issue and make available their decisions in both 
official languages (within a reasonable time) was the subject of legal action taken before 
the Federal Court.*! At issue was the failure of the Immigration and Refugee Board (IRB) 
to provide French language versions of all past and current decisions. For a number of 
reasons, the IRB had adopted a policy of two-language versions for select decisions 
(considered important) and a policy of providing other decisions in the preferred official 
language of an individual only if the latter made a specific request. This policy of 
“translation upon demand” of specific decisions was challenged as being a breach of the 
statutory obligation to make all decisions available “at the earliest possible time.” 


While the trial level court dismissed the plaintiff's action on the basis of 
jurisdictional issues,” it also determined that the IRB was in breach of its statutory 
obligations to make tribunal decisions available in both official languages. Its view in this 
regard was adopted verbatim by the Federal Court of Appeal.” It also endorsed 
observations made in a previous study of the Commissioner of Official Languages to the 
effect that the availability of tribunal decisions of jurisprudential value or policy 
significance was essential to ensure equal access to federal tribunals for French-speaking 
and English-speaking Canadians.™ Nevertheless, the statutory obligation in question 
extends beyond this objective insofar as it requires all decisions to be made available “at 
the earliest possible time,” regardless of their importance or even utility to third parties. 


To require that all past unilingual decisions of the IRB be translated into the other 
official language would, as the Federal Court of Appeal noted, entail significant if not 
prohibitive costs. It was therefore reluctant to issue a court order to that effect, pointing 
out as well that the mandatory translation of thousands of past decisions was devoid of 
any practical value.* Only decisions of some jurisprudential importance could arguably 
be said to relate to third parties and give rise to any reasonable likelihood that they would 
be consulted. Thus, on a balance of the inconveniences raised by the facts of the case, the 
Court of Appeal refused the plaintiff's motion for an order of mandamus against the IRB 
relating to its past unilingual decisions. At the same time, it pointed out that the IRB was 


‘’  Devinat v. Canada (Immigration and Refugee Board); [2000] 2 F.C. 212, Federal Court of Appeal, November 29, 1999. 


For a complete summary of the background to this matter and the decision rendered by the trial judge see: The Equitable Use of English 
and French before Federal Courts and Administrative Tribunals Exercising Quasi-judicial Powers, at pp. 40-44; Commissioner of Official 
Languages; Public Works and Government Services Canada; Cat. No. SF 31-37/1999; IBSN 0-662 64056-X. For the trial level decision 
see: Federal Court File No. T-2062-96 (Mr. Justice Nadon, May 1, 1998). 


# Supra, note 81, at para. 58. 


The Equitable Use of English and French before Federal Courts and Administrative Tribunals Exercising Quasi-judicial Powers, supra, 
note 82, at p. 40. 


% Supra, note 81, at para. 71. 
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obliged to ensure that all future decisions conformed to the requirements of bilingual 
issuance and availability imposed by section 20 of the OLA, at least until such time as 
those requirements were altered by legislative amendment.“* 


CHOICE OF LANGUAGE BEFORE FEDERAL TRIBUNALS 


With respect to their adjudicative functions, federal tribunals are also required to ensure 
that judges or decision makers are able to understand directly the official language used 
by the parties who appear before them.“ Where the parties choose to proceed in different 
official languages, presiding members of the tribunals are required to be bilingual. These 
duties are set out in section 16 of the OLA and are the natural corollaries of the 
underlying right to use either official language before all federal courts and quasi-judicial 
tribunals found in section 14 of the OLA, as well as in section 19 of the Charter. 


COPYRIGHT BOARD OF CANADA: LANGUAGE OF PROCEEDINGS 


Statutory provisions relevant to choice of official language before federal tribunals were 
recently considered by the Copyright Board of Canada as they applied to hearings to 
establish tariffs relevant to copying for private use. At a pre-hearing conference the 
chairman of the Copyright Board took note of the fact that the parties who would be 
making representations intended to use different official languages. This emerged from 
the request of one of the parties that the hearing be conducted in both English and 
French. Given that both official languages would be used at the hearing, the chairman 
considered it important to consider and resolve the issue of the language abilities of the 
members of the board selected to hear the matter. It appears from comments made by the 
chairman in his written decision that interpretation had been used in the past by 
members of the board presiding at other hearings to understand evidence submitted in 
French. 


After concluding that the hearing in question was adjudicative in nature, the 
chairman went on to consider the objectives of the OLA in light of the decision of the 


*= Mr. Devinat’s motion for leave to appeal was dismissed by the Supreme Court of Canada on October 12, 2000. 


% With respect to the language used by judges and adjudicators see the Commissioner’s study: The Equitable Use of English and French 
before Federal Courts and Administrative Tribunals Exercising Quasi-judicial Powers, supra, note 82, at pp. 34-37. 


8” This decision is contained in a memorandum dated June 10, 1999, from the Chairman of the Copyright Board, John. H. Gomery, to the 
Secretary of the Board, Claude Majeau, and attached to the official designation of the members of the board selected to hear the matter 
of private copying 1999-2000. 


# The chairman referred to a decision of the Supreme Court which established that “whether an administrative decision or order is one 

required by law to be made on a judicial or non-judicial basis will depend in large measure upon the legislative intention. If Parliament has 
made it clear that the person or body is required to act judicially, in the sense of being required to afford an opportunity to be heard, the 
courts must give effect to that intention. But silence in this respect is not conclusive.” See Minister of National Revenue v. Coopers and 
Lybrand, [1979] 1 S.C.R. 495, at p. 503. The chairman also cited a number of criteria identified by the Supreme Court in this judgment 
relevant to deciding if a tribunal is exercising adjudicative functions. 
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Supreme Court in Beaulac. He cited the latter to the effect that “[w]here institutional 
bilingualism in the courts is provided for, it refers to equal access to services of equal 
quality for members of both official language communities in Canada.” He referred also 
to the opinion of the Court that “the exercise of language rights must not be considered 
exceptional, or as something in the nature of a request for an accommodation.” He 
therefore concluded that the freedom to use either official language before the Copyright 
Board could not be construed as conditional upon the agreement of other parties. 


A federal tribunal does not have any discretion to limit the right and must respect the 
clearly expressed duties that are set out in section 16 of the OLA. In cases where a party 
requests that a hearing be conducted in both official languages, one can draw no other 
conclusion than that the parties as a whole will be using different official languages at 
one time or another during the hearing. In such cases, the duty to ensure that members of 
the tribunal understand both official languages without interpretation clearly applies. The 
chairman therefore ordered that the hearing take place before members of the board who 
were all bilingual. 


BELAIR V. CANADA (SOLICITOR GENERAL) 


Whether a board or tribunal is exercising adjudicative functions is central to determining 
whether the provisions in section 16 of the OLA apply, as was the case with respect to 
hearings before the Copyright Board. The Federal Court has considered the same 
preliminary issue in the context of proceedings before a disciplinary tribunal established 
under the Corrections and Conditional Release Act.® The facts pertain to a prisoner 
accused of two disciplinary offences who requested that his hearing before the tribunal be 
conducted by an officer who understood French without the assistance of an interpreter. 
The disciplinary tribunal denied his request; the prisoner was found guilty of the offences 
and fined twenty-five dollars. 


On appeal to the Federal Court for an order quashing the tribunal decision, the 
presiding judge admitted that a disciplinary tribunal would seem to be exercising an 
adjudicative function. However, case law from the Supreme Court had established in 
another context that such a tribunal was purely administrative and could not be said to 
perform quasi-judicial functions.” In light of this precedent, the Federal Court felt it had 
no choice but to confirm that a disciplinary tribunal did not exercise any adjudicative 


*  Belairv. Canada (Solicitor General), Federal Court (Trial Division), [2000] F.C.J., no. 199; T-1413-98. 


* He cited Martineau v. Matsqui Institution Inmate Disciplinary Board, [1978] 1 S.C.R. 118 (Martineau No. 1) and [1980] 1 S.C.R. 602 
(Martineau No. 2). 
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functions within the meaning of subsection 16(2) of the OLA. With respect to non- 
adjudicative functions, an administrative tribunal is not bound by the statutory obligation 
to ensure that the presiding officer is able to understand directly the preferred official 
language of a party. As a result, the application for judicial review of the disciplinary 
tribunal’s decision was rejected. 
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POLICING SERVICES AND 
COMMUNICATIONS IN NEW 
BRUNSWICK 


NSWICK IS THE ONLY 


AÉROVINCE WHERE ENGLISH 
AND FRENCH ARE 
CONSTITUTIONALLY DECLARED 
(UNDER THE CHARTER) TO BE OFFICIAL 
LANGUAGES AND TO HAVE “EQUALITY OF 
STATUS AND EQUAL RIGHTS AND PRIVILEGES 
AS TO THEIR USE IN ALL INSTITUTIONS OF THE 
LEGISLATURE AND GOVERNMENT” OF THE 
PROVINCE.” THE CHARTER ALSO PROVIDES 
THAT “ANY MEMBER OF THE PUBLIC IN NEW 
BRUNSWICK HAS THE RIGHT TO COMMUNICATE 
WITH, AND TO RECEIVE AVAILABLE SERVICES 
FROM, ANY OFFICE OF ANY INSTITUTION OF 
THE LEGISLATURE OR GOVERNMENT OF NEW 


BRUNSWICK IN ENGLISH OR FRENCH.”?”? 


* See subsection 16(2) of the Charter. 


% See section 16.1 of the Charter. The constitutional provisions found therein also 
affirm “the role of the legislature and government of New Brunswick to preserve 
and promote the status, rights and privileges” of the English and French linguistic 
communities. 
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In addition, the province has constitutionally entrenched the principle that “the 
English linguistic community and the French linguistic community in New Brunswick 
have equality of status and equal rights and privileges, including the right to distinct 
educational institutions and such distinct cultural institutions as are necessary for the 
preservation and promotion of those communities.” 


R. V. CORMIER 


In the case of R. v. Cormier,” a provincial court judge considered whether any of these 
constitutional provisions had been breached by a police officer who did not actively 
inquire as to what official language an individual being questioned wished to use. The 
facts of the case pertain to a routine stop under the Highway Traffic Act of New 
Brunswick, during which it was discovered that the licence plate on Mr. Cormier’s car 
had expired. The ensuing conversation between the police officer and Mr. Cormier took 
place entirely in English, during which time no indication was given that Mr. Cormier 
wished to communicate in French, nor that he had any difficulty in understanding the 
police officer who had stopped him. Indeed, there seemed to be no dispute before the 
court about Mr. Cormier’s ability to speak and understand English. 


In concluding that the police officer had not breached any constitutionally protected 
language rights, the provincial court judge placed considerable emphasis upon the failure 
of Mr. Cormier to indicate in any way his preferred official language. He cited case law 
from the New Brunswick Court of Appeal confirming that a police officer has the duty 
and obligation to accord members of the public a reasonable and significant choice 
regarding the official language of communication. However, he emphasized that the 
Court of Appeal had also established that it was neither relevant nor necessary (in dealing 
with cases such as this one) to hold police officers to a strict duty actively to offer a 
choice of language. Whether or not a reasonable and significant choice of language had 
been accorded would be deduced from all the circumstances surrounding a specific event, 
or so it would seem. 6 


The Provincial Court also emphasized the fact that Mr. Cormier understood without 
any difficulty his conversation with the police officer who issued the ticket. The latter 
also testified in court that, had he detected the least difficulty with respect to 
comprehension, he would have immediately requested the assistance of a police officer 


“BR. v. Cormier, New Brunswick Provincial Court, Moncton, July 21, 1999, Judge S. Savoie. 


62 


who spoke French. Thus, in the absence of any evidence that Mr. Cormier was unable to 
understand why he had been stopped and what infraction he was alleged to have 
committed, and in the absence of any evidence regarding Mr. Cormier’s choice of 
language (1.e., his desire to communicate and to be served in French), the Court rejected 
arguments that his constitutional language rights had been breached. 


While the decision of the judge in this case can be said to turn upon its specific 
circumstances, some elements of his reasoning may be open to question. For example, 
considerable weight was given to the proposition (now rejected by the Supreme Court in 
Beaulac) that language rights should be interpreted with restraint because they are based 
inherently upon political compromise. It is now more correct to state that language rights, 
like other fundamental rights protected by the Charter, should be interpreted purposively 
and with a view to achieving their remedial objectives. There is no reason in principle to 
refuse a liberal and contextual interpretation to language rights. Thus they should be 
interpreted in a manner consistent with the preservation and development of official 
language communities. 


Second, the issue of comprehension brings to mind the distinction made by the 
Supreme Court in Beaulac between the right to a fair and equitable trial, on the one hand, 
and language rights on the other. In that context, it was underscored that respect for 
language rights should not be limited by the ability of an individual to speak and 
understand both English and French. If the purpose of language rights is to achieve 
substantive equality of access for minority official language speakers to a range of public 
institutions, it would be counterproductive to make such access contingent upon an 
individual’s inability to understand the majority language. For this reason, the scope of 
the right to communicate with, and receive services from, government institutions in New 
Brunswick should be determined by factors other than the ability of an individual to 
understand the majority official language of the province. 


LANGUAGE OF MUNICIPAL BYLAWS IN NEW BRUNSWICK 


CHARLEBOIS V. CITY OF MONCTON, ET AL. 


A court challenge to the validity of unilingual municipal bylaws is currently before 
the New Brunswick Court of Appeal.” The facts of the case pertain to a building 
standards bylaw adopted by the city of Moncton by virtue of which an inspector issued 


% Mario Charlebois v. John R. Mowat, City of Moncton, et al., [2001] 14 M.P.L.R. (3d) 63; trial decision of Mr. Justice Alexandre Deschénes, 
Court of Queen’s Bench of New Brunswick, June 23, 2000. This decision is now before the New Brunswick Court of Appeal. 
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an order against a francophone resident. As is standard policy and procedure in Moncton, 
both the bylaw and the order were adopted and issued in the English language only. 
Dissatisfied with the failure of the city to accord French a status equal to English in the 
administration of municipal affairs, Mr. Charlebois sought a court order that the bylaw in 
question was invalid for having been adopted in English only and that the consequential 
order against him was of no force and effect. 


In dismissing the motion, the New Brunswick Court of Queen’s Bench relied on 
decisions of the Supreme Court of Canada relevant to the interpretation of constitutional 
provisions dating from 1867 that require the Parliament of Canada and the legislature of 
Quebec to adopt statutes in both English and French.” In the course of determining the 
scope of this constitutional obligation (as it applied to Quebec), the Supreme Court had 
specifically addressed the issue of municipal bylaws. It had concluded, citing historical 
circumstances, constitutional silence about language usage at the municipal level and 
broad provincial powers over local government, that municipalities in Quebec were not 
required to adopt their bylaws in both English and French.” 


With respect to New Brunswick, a similar constitutional obligation to adopt 
legislation in both official languages is found in subsection 18(2) of the Charter. The 
Court of Queen’s Bench therefore applied the reasoning, in yet another Supreme Court 
decision, that subsection 18(2) should be given a meaning similar to that given to the 
original constitutional obligations applicable to the Parliament of Canada and the 
legislature of Quebec.” As a result, it found that the regulation of language usage at the 
municipal level fell within provincial legislative jurisdiction. In the absence of a 
legislative requirement to adopt and issue its bylaws in both official languages, the city of 
Moncton could continue its one-language policy in this regard. - 


A number of important issues were considered before the New Brunswick Court of 
Appeal on January 25, 2001. First, the case law relied on by the Court of Queen’s Bench 
predates the entrenchment of constitutional provisions of substantial importance to 
determining the linguistic obligations of the city of Moncton. While subsection 18(2) of 
the Charter may be modelled on older provisions in the Constitution, the same cannot be 
said for subsection 16(2), which declares that “English and French are the official 
languages of New Brunswick and have equality of status and equal rights and privileges 


This obligation is found in section 133 of the Constitution Act, 1867. Among other things, that section provides that “[tlhe Acts of the 
Parliament of Canada and of the Legislature of Quebec shall be printed and published” in both English and French. 


* See A.G. (Quebec) v. Blaikie et al., [1981] 1 S.C.R. 312, at pp. 321-324. 


See Société des Acadiens et Acadiennes du Nouveau-Brunswick v. Association of Parents for Fairness in Education, [1986] 1 S.C.R. 549, 
at pp. 573-574. There the Supreme Court declared: “Subject to minor variations of style, the language of sections 17, 18, and 19 of the 
Charter has clearly and deliberately been borrowed from that of the English version of s. 133 of the Constitution Act, 1867... It would 
accordingly be incorrect in my view to decide this case without considering the interpretation of s. 133.” 
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as to their use in all institutions of the legislature and government of New Brunswick.” 
As the Supreme Court remarked in Beaulac, the principle of equality set out in section 16 
has substantive effects and thus creates positive obligations on government to ensure its 
proper implementation. This is further reinforced by section 16.1 of the Charter, which 
declares that “[t]he English linguistic community and the French linguistic community in 
New Brunswick have equality of status and equal rights and privileges.” The explicit 
recognition of the real equality of English and French as well as of the two official 
language communities constitutes a new factor not yet adequately considered by the 
courts when determining the scope of official language obligations of municipalities in 
New Brunswick. 


The Charter also contains provisions guaranteeing access to provincial government 
services in New Brunswick in either official language. Specifically, subsection 20(2) 
provides that “any member of the public in New Brunswick has the right to communicate 
with, and receive available services from, any office of an institution of the legislature or 
government of New Brunswick in English or French.” Again, the basic right set out in 
subsection 20(2) is a new factor, which may very well have an impact on the scope of the 
official language obligations of the city of Moncton. 


A number of intervenors appeared before the New Brunswick Court of Appeal in 
support of the appellant: the Société des Acadiens et Acadiennes du Nouveau-Brunswick 
(SAANB), the Association des juristes d’expression francaise du Nouveau-Brunswick 
(AJEFNB) and the Commissioner of Official Languages. 


The intervention of the SAANB focused on the reasons why past interpretations of 
section 133 of the Constitution Act, 1867 should not be used to determine the scope of 
New Brunswick’s constitutional obligations under subsection 18(2) of the Charter. In 
citing the interpretative approach taken by the Supreme Court in Beaulac, Arsenault- 
Cameron and the Quebec Secession Reference, the SAANB pointed to the importance of 
subsection 16(2) and section 16.1 of the Charter, which entrench in the Constitution the 
province’s commitment to ensure the real equality of French and English and of the two 
official language communities in New Brunswick. This commitment and the legislative 
context of subsection 18(2) are important not only to distinguish its purpose from that of 
section 133 of the Constitution Act, 1867, but also to understand its thrust which, 
according to the SAANB, “is to remedy past injustices and to ensure that the official 
language minority enjoys equal access to the legislative measures that relate to them in 
circumstances that promote their development as a community” [our translation].” 


# SAANB brief, page 13, para. 34. 
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The SAANB pointed out that municipalities have no independent constitutional 
status but are subject to the terms of the Charter as creations of a provincial legislature. 
Since they receive their power and authority by way of delegation from a legislature, the 
obligations of the latter with respect to official languages should apply to them as well. 
Indeed, it would seem incongruous to imagine that New Brunswick could escape its 
constitutional obligations by simply delegating certain of its powers to municipal 
corporations. By adhering to the principle of equality of its official languages and the 
equality of its two linguistic communities, New Brunswick has assumed constitutional 
obligations that must be given substantive effect. 


The AJEFNB also presented arguments that relied on Supreme Court decisions in 
Beaulac, Arsenault-Cameron and the Quebec Secession Reference in its analysis of 
sections 17 to 20 of the Charter. The principle of minority protection, the notion of 
substantive equality of French and English, the remedial purposes of language rights, and 
the duty to preserve and promote the development of official language communities all 
support a generous and liberal interpretation of these Charter provisions. 


The AJEFNB argued that the province of New Brunswick has its own linguistic 
dynamics due the existence of section 16.1 and subsection 16(2) of the Charter. The 
sections must be viewed as pre-eminent features of the province’s commitment to 
bilingualism and biculturalism. The AJEFNB underscored the fact that the commitment 
contained in these sections must have practical consequences in order to achieve their 
clear intention, which is to preserve and promote the flourishing of the two official 
linguistic communities in the province. Moreover, the remedial nature of section 16.1 
must be interpreted with a view to changing the status quo and enhancing the growth and 
vitality of the minority French language community in New Brunswick. The AJEFNB 
accordingly invoked the principle of the equality of the English and French languages set 
out in subsection 16(2) and the principle of the equality of status of the two official 
language communities to buttress its argument that municipalities in the province are 
constitutionally obliged to adopt their bylaws in both official languages. 


The AJEFNB advanced the view that, in light of section 16.1 of the Charter, the 
government of New Brunswick was required to take positive steps to ensure that 
municipal governments respect the provision of the Charter and should have amended 
section 11 of its Official Languages Act,” which does not adequately cover this 
obligation. The existence of that section was also clearly incompatible with the provisions 


* Section 11 of the Official Languages Act of the province, S.N.B, c. O-1, states that ‘[tlhe council of any municipality may declare by resolution 
that either or both official language may be used with regard to any matter or in any proceeding of such council.” 
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of the Act Recognizing the Equality of the Two Official Linguistic Communities in New 
Brunswick™ that declare that the government will encourage, by means of positive 
measures, the cultural, economic, educational and social development of both linguistic 
communities. According to the AJEFNB, in developing such measures the government 
should ensure a balance between formal institutional bilingualism and the right of official 
language communities to distinct institutions. 


The Commissioner of Official Languages in her presentation also stressed the impact 
that section 16.1 and subsection 16(2) of the Charter have upon the constitutional 
obligations of both the provincial legislature and the City of Moncton. Specifically, the 
Commissioner underscored that the principle of equality in subsection 16(2) has 
substantive meaning and obliges the government of New Brunswick to take positive 
measures to ensure its full respect and implementation. In addition, a liberal and 
purposive interpretation of government obligations under subsection 16(2) leads 
inevitably to the conclusion that municipalities fall within the scope of this constitutional 
provision. In any event, municipalities within the province exercise delegated powers 
from the provincial legislature and must as a consequence respect the constitutional 
obligations of the latter. 


The equality of status and use of both official languages, as found in subsection 
16(2), is reinforced by the principle of advancement toward equality found in subsection 
16(3). Moreover, subsection 16.1(2) of the Charter specifically recognizes the role of the 
legislature and government of New Brunswick in the preservation and promotion of the 
status, rights and privileges of the English and French linguistic communities. These 
constitutional obligations are clearly ignored by unilingual policies maintained by the 
City of Moncton (regarding its bylaws) and the inaction of the provincial legislature in 
the circumstances. 


The Commissioner also emphasized the broad wording in subsection 20(2) regarding 
provision of New Brunswick government services and communications in either French 
or English. Unqualified by concepts such as “head or central office” or “significant 
demand” (which apply to federal institutions), the wording of subsection 20(2), when 
combined with a purposive interpretation mindful of the need to preserve and promote 
the health and vitality of official language communities, leads to the conclusion that it 


1 S.N.B., 1981, c. O-1.1. 
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applies to the administrative aspects of any judicial or quasi-judicial proceedings. 
Furthermore, the building standards order in the case at bar constitutes a communication 
by a government institution, rather than any kind of “pleading or process” in a judicial 
proceeding. As a result, the building inspector, acting on behalf of the City of Moncton, 
had to issue the order in the official language of the citizen’s choice or in both official 
languages if the choice of the citizen is not known. 


LANGUAGE RIGHTS AND MINORITY LANGUAGE 
INSTITUTIONS 


GISELE LALONDE, ET AL. V. ONTARIO (HEALTH SERVICES RESTRUCTURING 
COMMISSION) 


A judgment of the Ontario Superior Court concerning the constitutional importance of the 
province’s only French language hospital is now before the Ontario Court of Appeal."” 
The case involves decisions made by the Health Services Restructuring Commission to 
reduce the scope of medical services offered by the Hopital Montfort, thus redefining its 
basic functions as a medical facility. These decisions were made following an original 
directive (since withdrawn) that recommended the closure of Hôpital Montfort and the 
transfer of all its activities to other hospitals in the Ottawa-Carleton region. 


Founded in 1954, the hospital evolved over the years to become a hospital offering a 
full range of medical services in the areas of cardiology, obstetrics, pulmonary medicine, 
orthopaedics, surgery and emergency treatment. The breadth of its medical services also 
provided a necessary basis for the establishment of highly respected training programs for 
doctors and other health care professionals. While today able to serve the public in either 
official language, the hospital is a francophone institution whose common language of 
work, administration and health care programs is French. Its underlying linguistic 
character allowed Montfort to become central to the training of French-speaking medical 
practitioners able to serve members of the francophone minority of Ontario. Montfort 
also serves as a major institutional support to the minority French-speaking community of 
Ottawa-Carleton and the province as a whole. This was reaffirmed in the hospital’s 
official policy statement of 1975, emphasizing that French was central to its self- 
definition and that a full range of French language hospital and medical services must be 
made available. 


1 Gisèle Lalonde, et al. v. Ontario (Health Services Restructuring Commission), Superior Court of Ontario (Divisional Court), (1999) 48 OR. 
(3d) 50; File no. 98-DV-244. Now before the Ontario Court of Appeal, File No. C33807. 
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The nature and effect of the Restructuring Commission’s directives provoked a 
widespread protest movement within the francophone community of Ontario and resulted 
in legal action being taken in the Superior Court of Justice. While a number of arguments 
were raised (based on administrative law rules and guarantees of equality under section 
15 of the Charter), the plaintiffs were ultimately successful on grounds related to 
unwritten constitutional principles and the principle of equality of our official languages 
found in section 16 of the Charter. 


The Superior Court began its analysis by referring to unwritten principles that 
underpin the Constitution, identified by the Supreme Court of Canada in the Quebec 
Secession Reference, which have full force of law and are thus capable of limiting 
government action.'” One of these principles is the protection of minorities. The Court 
concluded that this principle had full normative force and authorized courts to intervene 
where necessary to censure government action that transgressed it.’” It was against this 
standard that the Court felt obliged to assess the directives issued by the Health Services 
Restructuring Commission. 


The Court also felt that the arguments of the plaintiffs were reinforced by statutory 
provisions found in Ontario law, in particular the French Language Services Act. The 
preamble to that law recognizes the cultural heritage of the Franco-Ontarians and 
expresses the desire to preserve it for future generations. The Court concluded that, based 
on this and other provisions in the Act, the plaintiffs ‘and the francophone community of 
Ontario had acquired a legislatively recognized entitlement to receive health services in a 
truly francophone environment at Hôpital Montfort, and an expectation that those 
services would be provided in a least the quality and extent offered by Montfort, 
including the existence of a training centre that guaranteed the instruction of medical 
professionals in French. We find the existence of such a hospital centre is crucial to the 
preservation of the minority Franco-Ontarian culture as well as to the continued provision 
of adequate francophone medical services and medical training.”’’* The Court also 
referred to the Beaulac decision to the effect that language rights must be interpreted 
purposively and in such a way as to preserve the existence and development of official 
language minority communities. 


12 “Underlying constitutional principles may in certain circumstances give rise to substantive legal obligations (have “full legal force”, as we 
described it in the Patriation Reference...), which constitute substantive limitations upon government action. These principles may give rise 
to very abstract and general obligations, or they may be more specific and precise in nature. The principles are not merely descriptive, but 
are also invested with a powerful normative force, and are binding upon both courts and governments.” Quoted from Reference re Secession 
of Quebec, [1998] 2 S.C.R. 217, at p. 249. 


‘ The Court declared: “Given that the principle of minority protection — particularly, Francophone minority protection — is an independent 
principle underlying the Constitution, and one which has a powerful normative force which is binding upon governments, the court must 
intervene, where necessary, to protect against government action which fails to recognize that principle.” Supra note 101, at para. 53. 


‘Ibid. at para. 60. 


69 


Though supportive, statutory provisions were not judged sufficient to dispose of the 
case before the Court. For this reason it returned to the underlying constitutional principle 
of the protection of minorities. It emphasized the importance of institutions to the 
survival of a minority culture and community: 


Like other minority communities, Franco-Ontarians rely heavily on the strong 
presence of institutions in a wide variety of social activities for its preservation. 
These institutions have been built gradually over a long period of time. They 
are not only providers of vital French language services but are symbols 
reflecting the vitality and relevance of the Franco-Ontarian community in 
public life in Ontario and Canada. The disappearance or substantial decrease of 
such an institution has a negative impact on the ability of the community to 
survive. Montfort is such an institution. Indeed, it is the only institution of its 
kind in Ontario.'” 


While access to bilingual services under Ontario law was considered by the 
Restructuring Commission, and directives were issued to insure that hospitals taking over 
medical services from Montfort were officially designated as bilingual, the Court pointed 
out that this was insufficient in the present case. Evidence before the Court pointed to the 
inadequacies and incompleteness of bilingual services at hospitals designated as able to 
serve the public in both French and English. Moreover, the common language of 
operations in such hospitals is inevitably English. In any event, the possibility of French 
language services elsewhere did not address the issue of Montfort’s institutional 
importance to the vitality of the minority community. On this basis, the Court found that 
the directives issued by the Restructuring Commission were constitutionally invalid. It 
therefore remitted the matter to the Restructuring Commission for reconsideration, in line 
with its duty to recognize the institutional role of Hôpital Montfort in maintaining and 
developing the francophone minority of the province. 


The Superior Court’s decision was appealed to the Ontario Court of Appeal,'® where 
four intervenors made submissions: the Commissioner of Official Languages, the 
Fédération des communautés francophones et acadienne du Canada (FCFA), the 
Association canadienne-française de |’Ontario (ACFO), and the Attorney General of 
Canada. Since the Health Services Restructuring Commission has ceased to exist, the 
Attorney General of Ontario has been substituted for the original appellant. 


105 Jd. at para. 73. 


‘6 The appeal was heard from May 14 to May 17, 2001. 
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While the provincial Attorney General focused on the application of the unwritten 
constitutional principle of the protection of minorities and its impact on the government 
of Ontario whose obligations, he argued, are limited to section 23 of the Charter, other 
intervenors focused on the scope and meaning the provincial French Language Services 
Act. 


This is particularly true of the position advanced by the Attorney General of Canada, 
who stressed the quasi-constitutional status of the French Language Services Act and the 
fundamental principles that must come to bear on its proper interpretation. Such status 
requires the Act to be interpreted and applied in light of its broad policy objectives as 
expressed in its preamble, the provisions of the Act read as a whole, its legislative history, 
and the context within which it was enacted. Furthermore, the unwritten constitutional 
principle of the protection of minorities, as well as the principles of substantive equality 
and the advancement toward equality of English and French, are important aids to 
interpreting the scope of legislation such as the French Language Services Act. When all 
these principles and factors are considered, the decision of the Restructuring Commission 
is clearly defective. On the one hand, the Restructuring Commission had no specific 
mandate to reduce the scope of the latter Act, nor to interfere with the responsibilities of 
the Minister of Francophone Affairs of Ontario. On the other hand, the commission had 
not considered the broad role played by Hôpital Montfort as an institution necessary to 
the promotion and enhancement of the Franco-Ontarian community. 


While the other intervenors did not disagree with the position of the Attorney 
General of Canada, they broadened the issues to include the alleged violation of the 
principles of substantive equality, the advancement toward equality of English and 
French, and the protection of minorities. The Commissioner of Official Languages argued 
that the unwritten principle of the protection of minorities is a necessary corollary of the 
principles of substantive equality and the advancement toward equality of our two official 
languages, found in subsections 16(1) and 16(3) of the Charter. They operate in such a 
way as to ensure that regression in the protection of language rights would violate the 
Constitution. In other words, both orders of government in Canada (federal and 
provincial) have undertaken by virtue of subsection 16(3) to enact only those measures 
that have the effect of advancing the equality of status of French and English. The actions 
of the Restructuring Commission must therefore be evaluated according to this standard. 
When this is done, it becomes clear that the directives concerning Hôpital Montfort have 
the effect of reducing the current level of equality between the two official languages and 
hence violate subsection 16(3) of the Charter. 
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Both ACFO and the FCFA emphasized the importance of an institution such as the 
Hôpital Montfort for the health and vitality of the French-speaking community of 
Ontario. The former specifically identified the French Language Services Act as an 
initiative designed to implement the constitutional principles of the protection of 
minorities and the advancement toward equality of French and English. As quasi- 
constitutional law, the Act must also be interpreted in light of these constitutional 
principles, as well as the broad purposes of the Act and the context within which it was 
enacted. ACFO’s brief also dealt more specifically with the need to establish a framework 
before dismantling any of the homogeneous institutions established under the French 
Language Services Act or reducing the range of services they provide. 


The FCFA, while agreeing with other intervenors regarding the interpretation that 
should be given the French Language Services Act, placed its emphasis on the significant 
regression in the protection of the French-speaking community of Ontario that would 
result from the directives concerning Hôpital Montfort. In its view, this would constitute a 
flagrant breach of the unwritten constitutional principle of the protection of minorities 
and the principle of advancement toward equality of English and French found in 
subsection 16(3) of the Charter. According to the FCFA, when interpreted in light of its 
purpose as well as the underlying principle of the protection of minorities, subsection 
16(3) seeks to achieve not only the advancement of government services in French but 
also the preservation of homogeneous institutions. The FCFA stated that in depriving the 
Franco-Ontarian community of an institution essential to its survival, the Restructuring 
Commission’s directives were in effect a serious setback for the community. 


H6pital Montfort based its arguments on the application of the unwritten principle of 
the protection and respect of minorities that should act as a constitutional shield and 
thereby ensure the protection of at least the minimum number of institutions necessary to 
preserve the existence and enhance the development of the language and culture of the 
francophone minority in Ontario. It also argued that the Restructuring Commission’s 
directives discriminated against the francophone community and consequently were 
contrary to the provisions of section 15 of the Charter. 
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BILINGUAL GOVERNMENT SERVICES IN ONTARIO 


DEHENNE V. DEHENNE 


Ontario has enacted by way of statute the general right to communicate with and receive 
available services in French from central offices of any government agency or institution 
of the legislature.’ The same right applies to any other office of such agency or 
institution that is located in or serves designated areas. 


The impact of this right on the manner in which the Office of the Public Guardian 
and Trustee in Ontario discharges its duties was considered by the Superior Court of 
Justice in Dehenne v. Dehenne.'* The case involved civil proceedings aimed at 
designating a person with the legal authority to manage the financial affairs of another 
who was incapacitated because of a stroke. Although the application for such a 
designation was made in French to the Public Guardian and Trustee (hereinafter referred 
to as Public Trustee), the latter responded entirely in English. For the purposes of 
processing the request, the Public Trustee also engaged an evaluator who was unilingual 
in English. The unilingual evaluator used the services of an interpreter in handling the 
application. 


The failure of the Public Trustee to respond to the applicant in French (and its 
subsequent use of interpretation) raised a number of issues canvassed by the court before 
which the application was ultimately heard. First, the clear wording of the French 
Language Services Act required the Office of the Public Trustee to communicate with and 
provide services to the public in French, at the option of a member of the public. The 
recognition of this language right also raised a correlative duty on the government to 
provide the institutional framework necessary for its implementation. The court found 
support for this correlative duty not only in statutory provisions, but also in the reasoning 
of the Supreme Court in Beaulac. Thus it quoted with approval the finding in Beaulac 
that “language rights must in all cases be interpreted purposively, in a manner consistent 
with the preservation and development of official language communities in Canada.” It 
emphasized that administrative inconvenience or lack of resources cannot be raised to 
justify a failure to take the necessary positive measures that ensure that language rights 
will be respected. 


‘7 French Language Services Act, Statutes of Ontario, 1986, c. 45 [R.S.O. Ch.F 32]. Subsection 5(1) of the Act provides: “A person has the 

_ fight in accordance with this Act to communicate in French with, and to receive available services in French from, any head or central 

office of a government agency or institution of the Legislature, and has the same right in respect of any other office of such agency or 
institution that is located in or serves an area designated in the Schedule.” 


1 Dehenne v. Dehenne, Superior Court of Justice, (2000) 47 O.R. (3d) 140, Mr. Justice Beaulieu, December 15, 1999; 
File No. 99-CV-175704. 
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On the issue of interpretation, the court ruled that insufficient recognition of French 
as an official language for the purposes of providing services (not to mention its official 
status before the courts in Ontario"”) had resulted in the establishment of a wholly 
inadequate list of evaluators in the Toronto area capable of performing their duties in 
French. While the use of interpretation was justified with respect to languages other than 
English and French, the official status of the latter two required that resources be put in 
place to ensure that either language could be used directly. It concluded: “The right to the 
use of French is not a right to an interpreter. French-speaking families who pay a 
professional to assess a person’s capacity are entitled to an assessment conducted in 
French (without the assistance of an interpreter) and the preparation of a report in French. 
The Office of the Public Guardian and Trustee should certify a sufficient number of 
assessors to ensure an assessment in French and the preparation of the assessment report 
in French.” ""° 


Since the breach of language rights in this case called for an appropriate remedy, the 
court ordered that the Office of the Public Trustee be deprived of its usual fee collected to 
cover the costs of processing applications for the designation of a legal representative (or 
trustee) for an incapacitated person. 


CHOICE OF LANGUAGE BEFORE ONTARIO COURTS 


WITTENBERG V. FRED GEISWEILLER/LOCOMOTIVE INVESTMENTS INC. 


Another decision of the Superior Court of Ontario’! illustrates that the general statutory 
right to use French before the courts constitutes a substantive right that must be given full 
effect. The facts of the case pertain to trial proceedings before the Ontario Small Claims 
Court where the plaintiff requested that his arguments be heard in French. The presiding 
judge ruled at trial that the plaintiff should have made a formal motion invoking his right 
to a bilingual proceeding. In light of his failure to do so, the judge (who was unilingual) 
ordered that the proceedings continue in English. 


On appeal, the Superior Court pointed out that any party before the courts of the 
province has the statutory right to require that procedures be conducted as a bilingual 
proceedings.” While provisions under legislation governing the Small Claims Court 


* For a review of the status of French before the courts in Ontario, see: The Equitable Use of English and French before the Courts in 
Canada, 1995, pp. 86-92, Office of the Commissioner of Official Languages; Supply and Services Canada 1995; Cat. No. SF31-32/1995E; 
ISBN: 0-662 23938-5. 


"0 Supra, note 108, at para. 15. 
' Wittenberg v. Fred Geisweiller/Locomotive Investments Inc., [1999] 44 O.R. (3d) 626. 


"2 See subsection 126(1) of the Courts of Justice Act, R.S.O. 1990, c. C.43: “ A party to a proceeding who speaks French has the right to 
require that it be conducted as a bilingual proceeding.” With respect to the rules that govern a bilingual proceeding see: The Equitable Use 
of English and French before the Courts in Canada, supra, note 109, pp. 86-92. 
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direct it to proceed in a summary way to keep costs low and procedures simple, such 
provisions should not operate in such a way as to deprive a party of important language 
rights. The Superior Court emphasized that “there are important historical, political and 
social reasons for legislation which protects linguistic rights of the Francophone 
population in Ontario” and such legislation “should be given a broad interpretation.” 


On the facts of the case, the Superior Court quickly concluded that the plaintiff had 
in no way waived his right to a bilingual proceeding. In its view, the trial judge should 
have adjourned the proceeding to allow for the assignment of a bilingual judge able to 
conduct the proceedings in both official languages. His failure to do so resulted in a 
“substantial wrong” that required that a new trial be ordered, to be conducted as a 
bilingual proceeding. 


LANGUAGE OF JUDICIAL DECISIONS IN QUEBEC 
MORAND V. QUEBEC (A.G.) 


The Quebec Court of Appeal has reviewed an application for a declaratory judgment and 
mandamus relevant to the language in which judicial decisions are rendered and made 
available." As a preliminary issue, the Court of Appeal confirmed that it is settled law 
that section 133 of the Constitution Act, 1867 (and parallel provisions in other parts of the 
Constitution) guarantees the right of litigants, witnesses, lawyers and other judicial 
officers to use either English or French in proceedings before the courts of Quebec. 
However, this underlying right does not create correlative obligations on the government 
to establish any form of institutional bilingualism that facilitates access to the courts in 
one language or the other. As a result, section 133 cannot be relied upon by a litigant or 
party before the courts to require the government to ensure that court decisions are 
rendered or made available in their preferred official language.'” 


The only issue that remained to be examined therefore concerned the claim that the 
constitutional protection of freedom of expression and the right to equality (under 
sections 2 and 15 of the Canadian Charter), as well as similar provisions under Quebec 
statutory law (sections 3 and 10 of the Quebec Charter of Human Rights and Freedoms), 


"# See p. 627 of reported decision, supra, note 111. 


"4 Morand v. Quebec (A.G.), Quebec Court of Appeal, District of Montreal, [2000] J.Q. No. 3301; JEL/2000-19991. The Court of Appeal in 
__ this case relied on a previous decision of the same court in Pilote v. Corp. de l'Hôpital Bellechasse de Montréal, [1994] A.Q. no. 726, 119 
D.L.R. (4th) 657 (C.A.). 


"® For a review of the scope of s. 133 see: The Equitable Use of English and French before Federal Courts and Administrative Tribunals 
exercising Quasi-judicial Powers, pp. 12-17; Commissioner of Official Languages; Public Works and Government Services Canada, 1999; 
Cat. No. SF 31-37/1999; IBSN 0-662-64056-X. 
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created an obligation on the government to ensure that court decisions were rendered and 
made available in the preferred language of litigants. With respect to the language in 
which judgments are rendered, the Court of Appeal pointed out that a general right to 
equality cannot be interpreted in such a way as to contradict the clear provisions of 
section 133 of the Constitution Act, 1867. By. virtue of that section, judges enjoy the 
constitutional right to render their judgments in either English or French. The fact that a 
judge renders a decision in English despite the fact that one of the litigants is 
francophone does not, therefore, constitute discrimination based on language which 
violates the general right to equality. Neither can a general right to freedom of expression 
be relied upon to place in question the validity of a decision rendered in English. 
Fundamental freedoms must be conceptually distinguished from language rights, a 
proposition also long-since established by the Supreme Court of Canada. 


While the specific arguments of the applicants for a declaratory judgment and an 
order of mandamus were insufficient to establish their claim, the Court of Appeal drew 
attention to section 9 of the Quebec Charter of the French Language. It provides: “Every 
judgment rendered by a court of justice and every decision rendered by a body 
discharging quasi-judicial functions shall, at the request of one of the parties, be 
translated into French or English, as the case may be, by the civil administration bound to 
bear the cost of operating such court or body.” It is this legislative provision that parties 
to litigation can rely upon in Quebec to request a French or English translation of a court 
decision rendered in the other official language. 


BILINGUAL SIGNS IN QUEBEC 


The constitutional protection of freedom of expression (and its parallel protection in 
provincial statutory law) has in the past been relied upon to challenge restrictions 
imposed on the use of English on commercial signs in the province of Quebec. As is well 
known, the Supreme Court of Canada in 1988 overturned the original provision in the 
Charter of the French Language that required the exclusive use of French in public 
signage.’ While an outright prohibition on the use of other languages in commercial 
signage was found to violate freedom of expression, the Supreme Court indicated that a 
requirement for the concurrent use of French (even the predominant use of French) would 
be proportional to the goal of promoting and maintaining a French “visage linguistique” 
and thus compatible with freedom of expression. The Quebec government eventually 
amended the Charter of the French Language to allow the concurrent use of another 
language provided that the French language portion of a public sign, poster or 


"© Ford v. Quebec (Attorney General), [1988] 2 S.C.R. 712. 
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commercial advertising was “markedly predominant.” Regulations were also adopted that 
define the latter expression as ensuring for the French text a much greater visual impact 
than the other language used. The regulations also establish that a much greater visual 
impact is achieved if the space occupied by the French text is twice as large as that 
accorded the other language, and if the same ratio of two to one is reflected in the size of 
the French text itself. 


A.G. QUEBEC V. LES ENTREPRISES W.F.H. LTÉE 


In the course of a recent prosecution'” for violation of the rule of “marked 
predominance” for French, the accused argued that the restriction on the use of English in 
public signage no longer satisfied the test set out in the Supreme Court decision of 1988. 
That decision had been rendered in the context of evidence relevant to a number of 
factors that allegedly weakened the position of French within the province." Given the 
intervening lapse of time, the accused took the position that the Crown was obliged to re- 
establish by way of fresh evidence that current social and linguistic realities still justified 
the type of regulation embodied in the “twice-as-small” rule applicable to the use of 
English in bilingual signage. Since the prosecution had failed to produce any relevant 
evidence at all (and relied exclusively on the 1988 Supreme Court decision), the accused 
argued that statutory provisions and regulations underpinning the charges were invalid as 
violating freedom of expression. The trial judge accepted these arguments and dismissed 
the charges against the accused (which related to a commercial sign that accorded equal 
space and size to the French and English texts). 


In reversing the trial level decision, the Quebec Court of Appeal focused its attention 
on whether the Crown or the accused carried the burden of proof that findings of fact in 
previous decisions were no longer sustainable. As a point of departure, the Court of 
Appeal declared: 


However, even in matters of public law, decisions based on factual evidence may 
be reviewed in the future in light of new evidence indicating that the factual 
situation has evolved and that the four factors established in Ford concerning 
threats to the French language are less pronounced or no longer have the same 


"7 Attorney General of Quebec v. Les Entreprises W.FH. Itée, Quebec Court (Criminal Division), District of Bedford, October 20, 1999, 
Mme Justice Danielle Côté; No.: 455-61-001559-986. 


"® In referring to the documentary evidence, the Supreme Court had declared in 1988: “The causal factors for the threatened position of the 
French language that have generally been identified are (a) the declining birth rate of Quebec francophones resulting in a decline in the 
Quebec Francophone proportion of the Canadian population as a whole; (b) the decline of the Francophone population outside Quebec 
as a result of assimilation; (c) the greater rate of assimilation of immigrants to Quebec by the anglophone community of Quebec, and 
(d) the continuing dominance of English at the higher levels of the economic sector.” See Ford v. Quebec (Attorney General), supra, 
note 116, at p. 778. 
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importance that they had between the 60s and 90s, or that other factors have come 
into play. This is the most tangible aspect of the decision. Accordingly, the 
decision of the Supreme Court is not applicable indefinitely [our translation]. 


However, the court emphasized that stability and continuity are important aspects of 
decisions that determine issues of public law. It therefore disagreed with the trial judge’s 
suggestion that factual findings important to the decision in Ford might be subject to 
review six months or a year later on the basis of fresh evidence. 


The Court of Appeal thought it unwise to impose any specific time limit regarding 
the validity of findings of fact that sustain section 1 considerations under the Charter in 
any particular case. Instead, it concluded that such findings (and the analysis based upon 
them) should be viewed as valid until such time as relevant evidence to the contrary is 
adduced in a subsequent case. Quite clearly, the responsibility to bring forth fresh 
evidence rests with the party who seeks to deny the current validity of a previous 
conclusion: 


Once this analysis has been done and a decision issued in favour of the legislator, 
why should the onus be on the legislator to demonstrate once again that the 
analysis is still correct? Why should the burden of proof not be placed initially on 
a person wishing to reopen the debate and claiming to have persuasive, solid and 
convincing evidence? The legislator, if he thinks it relevant, could then respond 
by adducing the best evidence available at the time of this second analysis [our 
translation].'” 


While the prosecution relied solely on the precedent created by the 1988 Supreme 
Court decision, the accused placed before the Court (as relevant evidence) a series of 
international instruments in the area of human rights and documentary information about 
a complaint made to the United Nations Human Rights Commission concerning the legal 
restrictions placed on the language of public signage in Quebec. While international 
instruments can be used as aids to interpretation of Canadian law, the Court of Appeal 
concluded that they had little impact on the present case. It took the view that the 
Supreme Court was well aware of provisions set out in international human rights 
instruments when it rendered its decision in 1988. At that time it had considered at length 
the impact of freedom of expression on the regulation of public signs in Quebec, finding 


© A. v. Entreprises W.FH. ltée., Superior Court of Quebec (Criminal Division), April 13, 2000, District of Bedford, [2000] J.Q. no. 1165; 
JEL/2000-1406; No 455-36-000034-991, at para. 55. 


120 Jbid. at para. 98. 
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that an outright prohibition of other languages could not be justified, but also suggesting 
that laws that required the concurrent and predominant usage of French would constitute 
a reasonable limit on freedom of expression. The Court of Appeal therefore concluded 
that the Supreme Court was not likely to change its mind solely on the basis that a similar 
freedom was guaranteed in international human rights instruments. 


The Court of Appeal also minimized the importance of scholarly documentation 
submitted by the accused that compared the statutory requirements regarding the 
language of public signs adopted in a range of democratic countries comparable to 
Canada.'”' While no laws similar to those in Quebec were identified in this material, the 
Court of Appeal pointed out that the demolinguistic situation of Quebec was unique, 
given the small number of French-speaking people in North America. It was precisely 
because of its unique situation that the Supreme Court of Canada had adopted a 
- contextual approach to the validity of provincial laws regulating the language of public 
signs. The view it adopted, which endorsed a hypothetical requirement for the concurrent 
but dominant use of French, was a reflection of Quebec’s special circumstances. 


1 Referring to this material, the Court observed: “The province of Quebec with a Francophone population of 6 million people surrounded 

by a population of 300 million who speak English — the dominant and most economically important language on the planet — cannot be 

> compared to the States singled out in the report. Unlike the German-, French- and Italian-speaking regions of Switzerland, Quebec does 

not have at its borders a populous and unilingual State whose citizens speak its language. Moreover, the French language in Quebec is 

not simply an ancestral or regional language being preserved for cultural reasons. For centuries, it has been a language used daily by 

millions of people; for many, especially in rural and semi-urban areas, it is the only language they know or fully master.” /bid. at para. 182- 
184. 
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VIA RAIL 


4gONG-STANDING DISPUTE 


© WITH VIA RAIL REGARDING 


THE DEFICIENCIES IN 

A epee ete LANGUAGE SERVICE 
ON TRAINS IN THE MONTREAL-OTTAWA-TORONTO 
TRIANGLE HAS RECENTLY BEEN SETTLED TO THE 
SATISFACTION OF THE COMMISSIONER. COURT 
ACTION IN THIS CASE WAS BEGUN IN 1991 
FOLLOWING THE INVESTIGATION OF COMPLAINTS 
FROM VARIOUS INDIVIDUALS AND THE REFUSAL 
OF VIA RAIL AT THE TIME TO MAKE THE 
CHANGES IN PERSONNEL NECESSARY TO IMPROVE 
SERVICE IN FRENCH.'*? VIA RAIL CLAIMED THAT 
SENIORITY PROVISIONS IN COLLECTIVE 
AGREEMENTS PREVENTED IT FROM ACTING, EVEN 
THOUGH IT APPEARED TO ACKNOWLEDGE THAT 


THE AVAILABILITY OF SERVICES IN FRENCH ON 


THE LINES IN QUESTION NEEDED IMPROVEMENT. 


12 The court action was filed under the name Commissioner of Official Languages v. Via 
Rail Canada Inc., Federal Court. T-1389-91. A review of the initial complaints against 
Via Rail can be found in the Commissioner’s 1992 Annual Report, at p. 80. In addition, 
this matter was reviewed again in the Commissioner’s publication: Language Rights 
in 1998, at p. 6; Public Works and Government Services Canada, 1999; Cat. No. SF31- 
34/1998; ISBN 0-662-63912-X. 
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The Commissioner had always taken the position that provisions in collective 
agreements could not justify a breach of the OLA regarding services to the public in 
French and English. 


Delays in the court process were in part due to postponements agreed to by the 
parties to give Via Rail the opportunity to negotiate with unions and reach a satisfactory 
conclusion. Efforts by Via Rail began to bear fruit in 1998 with significant changes in the 
composition of work units, including the creation of new bilingual positions. The role of 
seniority in designating the members of a work unit was thus diminished in favour of 
ensuring that members of the public could be served in either French or English. In light 
of the changes that have been made by Via Rail, the Commissioner withdrew the original 
court application and so informed the Federal Court. Nevertheless, the Commissioner will 
continue to monitor the situation to ensure that the measures introduced by Via Rail are 
fully implemented. 


AIR CANADA 


Although Air Canada was privatized in 1988, it remained subject to the provisions of the 
OLA by virtue of section 10 of the Air Canada Public Participation Act. With respect to 
services to the public (Part IV of the OLA), the airline was obliged to make them 
available in either official language wherever there was significant demand.’” Despite its 
statutory obligations, Air Canada was the subject of a growing number of complaints 
regarding difficulties obtaining in-flight and airport services in French at various 
locations. This was also true regarding services made available by wholly owned 
subsidiaries of Air Canada acquired during a period of expansion from 1989 to 1995 (Air 
Nova, Air Ontario and Air BC). 


LEGAL ACTIONS AGAINST AIR CANADA REGARDING THE LACK OF SERVICES IN 
FRENCH AT PEARSON AND HALIFAX AIRPORTS 


The lack of on-ground services in French at Pearson International Airport in Toronto was 
the subject of specific complaints to the Office of the Commissioner. After a full 
investigation a final report was submitted to Air Canada in July 1996, containing a 
number of recommendations about public announcements, check-in counters, departure 
gates (Rapidair) and on-site purchase of tickets. The aim of the Commissioner’s 
recommendations was to ensure that sufficient bilingual personnel were on duty at all 


‘Regulations defining the scope and meaning of “significant demand” were adopted in 1992. See: Official Languages (Communications with 
and Services to the Public) Regulations; SOR/92-48; Canada Gazette Part II, Vol. 126, No. 1 (January 1, 1992). 
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times so the public might be served in either official language. While Air Canada might 
have a reasonable number of bilingual employees as a percentage of its overall staff, it 
was imperative that work assignments be made with a view to providing services at these 
various points of contact with the public in either official language. The investigation of 
the Commissioner had revealed that the bidding procedure for assigning agents was 
governed by a rule of seniority in the collective agreement regardless of passenger 
requirements for service in both official languages, thereby preventing the company from 
meeting its obligations under the OLA. Air Canada claimed that the latter prevented it 
from taking the steps necessary to ensure that work units were staffed with sufficient 
bilingual personnel. The Commissioner was of the opinion that Air Canada cannot invoke 
these provisions of its collective agreement, or the effect of their application, to justify its 
failure to comply with the OLA. 


When the response of Air Canada to the recommendations proved insufficient, the 
Commissioner initiated legal action (September 1996) before the Federal Court for 
breach of obligations under sections 23 (services to the public) and 28 (duty to make an 
active offer of service in either official language) of the OLA. In addition to issues of 
interpretation related to these two sections, the case sought to confirm that statutory 
obligations under the OLA regarding services to the public take precedence over seniority 
provisions in collective agreements. Similar complaints were received with respect to the 
Halifax Airport. Since the issues raised were the same as those at Pearson International, 
and in light of the inadequate response of Air Canada to the Commissioner’s 
recommendations regarding the latter, additional legal action was commenced in the 
Federal Court (September 1996) regarding the airport in Halifax. This action was taken 
when the response to the Commissioner’s recommendations during a follow-up procedure 
proved to be inadequate. 


Applications to the Federal Court in these instances were delayed by preliminary 
procedural questions and issues raised by Air Canada.’ As a result, the Court has not yet 
heard arguments on the substantive issues raised. Of particular importance is the matter 
of collective agreements and whether they can be relied on to avoid statutory obligations 
under the OLA. At this stage in the proceedings, the Court has ordered pretrial mediation 
aimed at reaching a negotiated settlement. Should this fail, both cases will be set down 
for trial later in the year. 


“For a more detailed review of these cases and the procedural questions raised see the Commissioner's previous publication: Language 
Rights in 1998; supra, note 122, pp. 7-9. 


83 


REFERENCE REGARDING SUBSIDIARY OF AIR CANADA AND LEGAL ACTION 
REGARDING THE LACK OF IN-FLIGHT SERVICES IN FRENCH AT AIR ONTARIO 


Parallel to the cases involving the airports at Halifax and Toronto, the Commissioner also 
investigated complaints regarding the lack of service in French by carriers and in 
particular regarding the publication of advertisements in English in English-language 
newspapers without the equivalent use of minority language newspapers. Air Canada 
maintained that the regional carriers were separate corporate entities to which the OLA 
did not apply (even though Air Canada had a 100% controlling interest). In light of Air 
Canada’s position on the applicability of the OLA to its carriers, the Commissioner 
referred two questions to the Federal Court. First, he asked the Court to determine 
whether Air Canada’s wholly owned regional carriers were subject to the provisions of 
the OLA (pursuant to section 3 of the OLA) in the same way Air Canada was by virtue of 
section 10 of the Air Canada Public Participation Act. In the event the Court found they 
were not, the Commissioner further asked the Court to determine whether the wholly 
owned regional carriers were providing services on behalf of Air Canada, within the 
meaning of section 25 of the OLA, and to determine whether they must accordingly at 
least respect the obligations set out in Part IV of the OLA.’ 


Recent statutory amendments to the Air Canada Public Participation Act have set 
out specific criteria to determine when the OLA applies.’ In addition to confirming that 
Air Canada is subject to the OLA as a whole, amended section 10 now requires Air 
Canada to ensure that any subsidiary it controls (defined as including any corporate body 
in which it holds an interest greater than 50% and hence authority to elect a majority of 
its directors) is able to communicate with and provide air and incidental services to its 
customers in either official language where, in similar circumstances, Air Canada itself 
would be so required under Part IV of the OLA.” Incidental services are defined as 
including (a) ticketing and reservation services; (b) information, including notices and 
announcements, that it publishes or causes to be published to inform its customers in 
respect of its routes or traffic; (c) services provided or made available to customers at an 
airport, including the control of passengers embarking and disembarking aircraft and 
announcements directed at customers and counter services; and (d) services related to 
baggage or freight claims and client relations. 


‘es The Commissioner had already taken separate legal action against Air Canada pursuant to Part X of the OLA, with regard to a specific 
complaint about lack of in-flight service by Air Ontario. These proceedings were taken in order to preserve the complainant's rights but were 
adjourned pending the Court’s decision on the applicability of the OLA to Air Canada’s subsidiairies, an issue raised as part of the referral. 


1 S.C. 2000, c. 15, Assented to 29th June, 2000. 


See section 18 of c. 15, ibid., creating new subsection 10(2) of the Air Canada Public Participation Act. 
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The amended Act also provides that Parts VIII (role of Treasury Board), IX (duties 
and functions of the Commissioner) and X (investigation of complaints) of the OLA are 
applicable to the duties of Air Canada regarding the language capacity of its subsidiaries. 
Complaints regarding any subsidiary (as defined in the Act) that existed at the time the 
amendments were passed are declared to be receivable by the Commissioner as of July 5, 
2000 (applicable to Air Ontario, Air Nova and Canadian Regional). Complaints regarding 
the operations of Air BC are receivable as of July 5, 2001. With respect to new 
subsidiaries acquired by Air Canada, such as Canadian International, the amended Act 
allows a period of three years from the date of acquisition before complaints can be filed 
with the Commissioner. There is an exception, however, if Canadian Airlines 
International offers services that were being provided by Air Canada (or one of its 
subsidiaries) as of December 21, 1999, official language obligations became applicable to 
such services as of July 5, 2000. 


The amendments to the Air Canada Public Participation Act constitute a partial 
legislated resolution of the main question referred to the Federal Court by the 
Commissioner. Since Air Canada is now explicitly obliged to ensure that its subsidiaries 
can serve the public in either official language (whenever the OLA would so require Air 
Canada), the reference to the Federal Court has been withdrawn. 


The investigation of complaints regarding service to the public upon which the 
reference was based will be resumed, and reports will be issued in each instance. Legal 
action involving Air Ontario and also pertaining to services to the public, specifically Air 
Ontario’s in-flight services, has also been withdrawn, as the main impediment to Air 
Canada’s willingness to initiate change was its belief that its regional carriers were not 
subject to the OLA. Since this has now been legislatively resolved by recognizing Air 
Canada’s duties regarding the language capabilities of its subsidiaries as regards service 
to the public, further legal action before the Federal Court was considered unnecessary. 
Nevertheless, the issue of whether the OLA applies equally to wholly owned (100%) 
subsidiaries as it does to Air Canada itself, for matters other than service to the public, 
remains unresolved. The view taken on this issue is of no small significance, given the 
fact that all provisions of the OLA are applicable to Air Canada. It is not unreasonable to 
suggest that wholly owned subsidiaries should be subject generally to the same statutory 
duties as Air Canada itself. 
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CONTRAVENTIONS ACT 


Adopted in 1992, the Contraventions Act of Canada provides for the prosecution under 
federal law of offences of a non-criminal nature. The Act was motivated by a desire to 
decriminalize procedures for enforcing a wide range of regulatory measures and to 
provide for more appropriate penalties for breaches of the law falling short of criminal 
behaviour. Nevertheless, section 30 of the Act, which has never come into force, 
establishes that language rights applicable to prosecutions under the Criminal Code (1.e., 
sections 530, 530.1 and 531) are also applicable to prosecutions under the Contraventions 
Act. 


In 1996 this Act was amended to allow the federal government to authorize (by way 
of regulations) provinces and territories to issue charges and conduct prosecutions for 
designated federal offences. The amended Act provides that such prosecutions will be 
conducted in accordance with procedures used to prosecute provincial or territorial 
offences. In cases where a ruling is effectively adopted to authorize a province or territory 
to prosecute offences, the amended Act also stipulates that obligations set out in section 
30 will not apply to such prosecutions. In addition to any authorization to act that may be 
accorded under regulations, the amended Act allows the federal Minister of Justice to 
negotiate general agreements with provinces and territories (as well as specific 
agreements with provincial or municipal officials) with a view to defining the parameters 
for prosecuting infractions. Pursuant to this authority, the Minister of Justice has 
negotiated a general agreement with the province of Ontario and two specific agreements 
with the municipalities of Mississauga and Ottawa. 


None of the amended provisions of the Contraventions Act, of the regulations or of 
the negotiated agreements relevant to Ontario recognize language rights equivalent to 
those found in the Criminal Code (for judicial aspects of proceedings) and in Part IV of 
the OLA (for extrajudicial aspects of proceedings such as correspondence, information to 
the public by the court registry, etc.). The accused therefore no longer enjoy the 
guarantees provided by the provinces, where they exist. In Ontario, they exist only under 
certain circumstances. The guarantees set out in the French Language Services Act do not 
apply outside regions designated bilingual. Moreover, the language rights provided in the 
Courts of Justice Act (similar to those of the Criminal Code), do not apply to 
municipalities to which the Government of Ontario has given the authority to prosecute 
federal offences. 
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These amended provisions of the Contraventions Act, of the regulations or of the 
negotiated agreements relevant to Ontario were the subject of complaints to the 
Commissioner of Official Languages. Following an investigation of these complaints, the 
Commissioner concluded that the Department of Justice was in breach of Part IV of the 
OLA (relating to services to the public) and Part VII (relating to the advancement of 
English and French). When the Department of Justice refused to implement 
recommendations contained in his final reports concerning the complaints, the 
Commissioner initiated court action with the consent of the complainants. 


The Commissioner’s application before the Federal Court raised a number of 
important legal issues. First, section 25 of the OLA imposes a duty on federal institutions 
to ensure that third parties who provide services on their behalf respect the provisions of 
the OLA regarding services in both official languages." The duty to provide services and 
to communicate in either official language applies, in the Commissioner’s view, to extra- 
judicial services and communications associated with prosecutions under the 
Contraventions Act. It therefore follows that the duty imposed by section 25 of the OLA 
applies to the Department of Justice when designating third parties to act on its behalf, in 
this case provincial, territorial and municipal authorities that prosecute designated 
infractions under federal law. 


The Commissioner also took the view that the commitment of the government of 
Canada under section 41 of the OLA to enhance the vitality of minority official language 
communities, to support and assist their development, and to foster the full recognition 
and use of both English and French in Canadian society implies a statutory obligation 
that cannot be ignored. 


Rather than foster full recognition of both English and French in Canadian society, 
the actions of the Department of Justice would result in diminished opportunities for their 
use. The breach of obligations under section 41 must also be seen in light of the principle 
of official language equality under section 16 of the Charter, as well as the recognition 
that governments in Canada should advance by way of legislative action the equality of 
status or use of French and English. The principle of equality of our official languages 
must have substantive effects in order to ensure its full implementation. This imposes a 
constitutional obligation on the federal government to take the initiative in creating a 


7 Section 25 reads: “Every federal institution has the duty to ensure that, where services are provided or made available by another person 
or organization on its behalf, any member of the public in Canada or elsewhere can communicate with and obtain those services from that 
person or organization in either official language in any case where those services, if provided by the institution, would be required under 
this Part to be provided in either official language.” 
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necessary institutional support to the use of either official language. This obligation is 
ignored by action that reduces the scope of language rights as they apply to the legal 
process under federal jurisdiction. 


The Commissioner asked the Court to direct that future agreements negotiated with 
provinces and territories ensure full respect of language rights under the Criminal Code 
and under Part IV of the OLA, provide a mechanism for consulting with minority official 
language communities, and provide recourse to the Office of the Commissioner for 
breaches of statutory obligations regarding official languages. 


On March 23, 2001, the Federal Court brought down it’s ruling in which Justice 
Blais found in favour of the Commissioner.'* The Court essentially concluded that the 
measures taken by Justice Canada in applying the Contraventions Act and the agreements 
reached between the Governement of Ontario and the municipalities of Ottawa and 
Mississauga did not adequately and fully protect the quasi-constitutional language rights 
provided in section 530 and 530.1 of the Criminal Code and Part IV of the OLA. She 
added that this violation of sections 530 and 530.1 of the Criminal Code and Part IV of 
the OLA also represented a violation of the rights provided in sections 16 and 20 of the 
Canadian Charter of Rights and Freedoms. In light of these conclusions, the Federal 
Court ordered the Department of Justice “to take the necessary measures, whether 
legislative, regulatory or otherwise, to ensure the the quasi-constitutional language rights 
provided by sections 530 and 530.1 of the Criminal Code and Part IV of the OLA, for 
persons who are prosecuted for contraventions of federal statutes or regulations, are 
respected in any present or future regulations or agreements with other parties that relate 
to responsibility for administering the prosecution of federal contraventions.”’'” When 
going to press, we learned that the Department of Justice had decided not to appeal this 
ruling.’* 


Commissioner of Official Languages v. Her Majesty the Queen (Department of Justice of Canada); Federal Court of Canada, Mr. Justice 
Blais, March 23, 2001; Docket: T-2170-98; Neutral citation: 2001 FCT 239. 
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Ibid. at para. 192. 


As this document covers the 1999-2000 period, a more detailed analysis of the ruling will appear in Language Rights in 2001. 
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UR COURTS HAVE PLAYED AN IMPORTANT ROLE IN 
CLARIFYING THE MEANING AND SCOPE OF 
LANGUAGE RIGHTS IN CANADA, SOME OF WHICH 
DATE FROM THE TIME OF CONFEDERATION. 
WHILE THIS PROCESS IS FAR FROM OVER, WE 
REACHED A NOTEWORTHY MOMENT IN 2002, 
NAMELY THE TWENTIETH ANNIVERSARY OF THE 
ADOPTION OF THE CANADIAN CHARTER OF 
RIGHTS AND FREEDOMS. | SAY NOTEWORTHY, 
BECAUSE WITHIN THE SWEEP OF THOSE TWENTY 
YEARS MORE LANGUAGE RIGHTS CASES WERE 
HEARD BY OUR COURTS THAN IN ALL THE 
PRECEDING DECADES LEADING BACK TO 1867. 
INDEED, FEW WOULD CONTEST THE PROPOSITION 
THAT THE ADVENT OF THE CHARTER PROVIDED A 
NEW AND IMPORTANT IMPETUS TO THE ROLE OF 
THE JUDICIARY IN BOTH INTERPRETING LANGUAGE 
RIGHTS AND ENSURING THEIR PROPER RESPECT 


AND IMPLEMENTATION. 


The set of interpretive rules that guide our understanding of what language rights 
mean and how they should be applied owes much to the Supreme Court of Canada. 
Recent developments in Supreme Court jurisprudence include rulings of the Court that 
reinforce and elaborate upon the principle of equality of the two official languages. This 
principle set out explicitly in section 16 of the Charter, has been found to underpin the 
original constitutional language guarantees applicable to various legislatures, statutory 
enactments and the courts. The Supreme Court has also determined that the principle of 
linguistic equality has substantive effects giving rise to positive State obligations to 
provide the institutional means to implement language rights effectively (Beaulac 
decision). 


Equality means more of course than just treating everyone exactly the same. In this 
regard, the Supreme Court has stressed that a proper understanding of official language 
equality may require differential treatment where factual realities impose unique burdens 
upon the minority. In the area of education, for example, equality so understood obliges 
government to provide whatever resources and institutional framework are necessary to 
ensure that minority language education is substantively equivalent to that of the majority 
(Arsenault-Cameron decision). 


The importance of positive government action to implement language rights is 
clearly reflected in many of the decisions reviewed in this Report. Only by remaining 
alert to the needs of minority official language communities will governments be able to 
contribute, as they must, to their development and vitality. At times, significant policy 
initiatives emerge as an immediate consequence of successful court action, as 
happened in New Brunswick following a court judgment invalidating the unilingual 
operation of the city of Moncton (Charlebois decision). Not only did the government of 
New Brunswick accept the decision and effectively waive any right of appeal, it also 
undertook to review in its entirety the provincial Official Languages Act. The resultant - 
changes in the form of a new Official Languages Act went far beyond the particulars of 
the original court decision. To ensure compliance with the new Act, the government of 
New Brunswick has created the position of Commissioner of Official Languages was 
created, the forth such position in Canada. This is the type of government initiative that 
seeks to achieve a greater degree substantive equality. 


Remaining attentive to the challenges faced by minority official language 
communities is clearly necessary to fully respect the unwritten constitutional principle of 
the protection of minorities. The Ontario Court of Appeal decision in Montfort, regarding 
Ontario’s only French-speaking community teaching hospital, aptly illustrates that 
administrative decisions taken without consideration of the impact on minority language 
communities are constitutionally flawed. Montfort Hospital has an important role to play 
in sustaining the health and vitality of Franco-Ontarian communities. As the court ruled, 
that role must be fully assessed and given appropriate weight in decisions relevant to the 
reorganization of hospitals in the province. In accepting the verdict of the Ontario Court 


of Appeal, the government of Ontario acted in an appropriate and responsible manner. It 
also signaled that the needs of French-speaking communities in the province must be 
seriously and adequately assessed in determining public policies. 


The importance of schools to the vitality of minority official language communities is 
reflected here, as in past reports, by the number of decisions reviewed. Whether the 
issues highlighted in the various cases concern administrative rules governing access to 
minority official language education or the need for effective court remedies to enforce 
existing rights, it is abundantly clear that barriers to full implementation of section 23 of 
the Charter seriously compromise the continued health and development of minority 
communities. Our courts have often stressed that section 23 rights are remedial in 
nature and meant to correct past injustices. They have therefore recognized that 
innovative remedies should be developed that go beyond a mere declaration that section 
23 has been breached. As reviewed in this Report, the role of our courts in supervising 
the implementation of such remedies is an important issue now in the process of being 
resolved by the Supreme Court of Canada (Doucet-Boudreau case). 


The number of decisions reviewed in this Report testifies to the continued 
importance of our courts in ensuring language rights are better understood and fully 
implemented. As numerous judgments have stressed, past and current injustices require 
effective remedies now. But finding solutions to persistent inequalities also involves the 
active participation of governments, through the allocation of sufficient resources and the 
maintenance and development of key institutional frameworks. The initiatives of federal, 
provincial and territorial governments, when combined with the efforts of many 
associations that promote language rights in areas such as our system of justice, in 
education, health, economic development and communications, as well as the 
commitment of individual citizens, provide us with the means to meet our collective 
responsibility to achieve substantive linguistic equality. 


Dyane Adam 
Commissioner of Official Languages 
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|, INTRODUCTION 


UR LAST REPORT ON LANGUAGE RIGHTS 
HIGHLIGHTED THE NEW INTERPRETIVE 
FRAMEWORK ESTABLISHED BY THE SUPREME 
COURT OF CANADA IN R. V. BEAULAC.' THE 
BEAULAC DECISION ESTABLISHED THAT LANGUAGE 
RIGHTS MUST IN ALL CASES BE INTERPRETED IN 
LIGHT OF THEIR UNDERLYING OBJECTIVES, AND IN 
A MANNER CONSISTENT WITH THE PRESERVATION 
AND DEVELOPMENT OF OFFICIAL LANGUAGE 
COMMUNITIES. THEY MUST ALSO BE UNDERSTOOD 
AS REMEDIAL IN NATURE AND INTRODUCED TO 
CORRECT PREVIOUS INJUSTICES THAT HAVE GONE 
UNREDRESSED. IN SHORT, THE IDEA THAT 
LANGUAGE RIGHTS SHOULD BE INTERPRETED 
RESTRICTIVELY BECAUSE THEY ARE BASED ON 
POLITICAL COMPROMISE, AN APPROACH 
REFLECTED IN A GROWING NUMBER OF 
JUDGMENTS TO THAT TIME, WAS REJECTED IN 
FAVOUR OF A MORE LIBERAL AND PURPOSE- 


CENTRED ANALYSIS. 


! LANGUAGE RIGHTS 1999-2000; Commissioner of Official Languages, Minister of Public 
Works and Government Services Canada 2001; Cat. No. SF31-34\2001; ISBN: 0-662- 
65868-X; for a more complete analysis of A. v. Beaulac, [1999] 1 S.C.R. 768, see pages 
17-19. 
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The rules of interpretation found in Beaulac have been invoked in numerous cases 
reviewed in the present report, though not always with success. The sheer diversity of 
situations, ranging from a minority language hospital in Ontario, unilingual operation of 
municipalities in New Brunswick, city mergers in Quebec, rules surrounding access to 
minority language schools, makes it difficult to draw definitive conclusions. What does 
emerge, however, is a willingness on the part of many courts to use the principles set 
out in Beaulac to “breathe life” into specific statutory or constitutional provisions that 
protect official linguistic minorities. 


The institutional dimension essential to the health and vitality of minority official 
language communities is aptly illustrated by cases such as that involving the Montfort 
Hospital in Ontario and that involving the English-speaking cities on the Island of 
Montreal. Both cases raised a debate surrounding the merits of bilingual institutions 
versus institutions that can be said to “belong” to a minority, though factual and legal 
differences between them led to conclusions some may find difficult to reconcile. Despite 
the difference in result, the cases are noteworthy for the manner in which the unwritten 
constitutional principle of the protection of minorities has been interpreted and applied. 
This is also true with respect to the New Brunswick case that placed in question the 
unilingual operation of the City of Moncton. 


The importance of schools to the preservation and enhancement of minority official 
language communities is unassailable. This is once again reflected in the four cases 
dealing with section 23 of the Charter that are reviewed in the present report, three of 
which come from the province of Quebec. As will be clear from reading the analysis of 
each decision, one of the most controversial aspects of minority language public 
education in Quebec concerns the eligibility rules for gaining access. This contrasts 
sharply of course with the majority of past cases on section 23, raised by French- 
speaking minorities in other parts of the country, that deal with the actual establishment 
of minority language educational programs and the rights of management over them. 
The fourth case (from Nova Scotia) examines the innovative approach adopted by the 
court in fashioning a remedy that will be both effective and timely for the minority 
community concerned. 

Language rights as they relate to actual court proceedings are also frequently 
invoked. The cases reviewed in the present report bear witness to the variety of 
situations in which language rights are allegedly violated, whether it be in the context of 
criminal or civil proceedings. The issues touched upon include the language in which 
charges against an accused are written, the language in which pre-trial disclosure of 
evidence is produced, the language in which a witness should be examined in chief or 
cross-examined, and bilingual police services. While criminal law procedure relies on a 
body of law unique to itself, the issues raised in the cases reviewed underscore the 
practical considerations that must be addressed to ensure that our courts can function in 
two official languages. 


Litigation involving the application of the Official Languages Act has also generated 
its share of judicial decisions since our last report. Federal government responsibilities to 
ensure that language requirements for positions in the Public Service are objectively 
justified and fairly implemented have been reaffirmed in two decisions of the Federal 
Court. In another case, federal government linguistic obligations were under scrutiny in 
the context of decisions taken to withdraw from job retraining programs in favour of 
similar services being offered by the province of Quebec. At issue was access to a wide 
range of services related to employment initiatives in either official language, even 
though such initiatives were no longer undertaken by federal agencies. The application 
of the Official Languages Act to the House of Commons was raised in a case dealing 
with the broadcast of Parliamentary debates in both official languages. It focuses on the 
responsibilities of the House of Commons to ensure that the ultimate broadcast of those 
debates be made available in both English and French to cable subscribers across the 
country. 


The range of decisions reviewed in this report, some of which are not mentioned in 
this short introduction, demonstrate the role our courts continue to play in clarifying the 
scope of language rights and ensuring their proper implementation. The responsibilities 
of governments to undertake positive initiatives aimed at enhancing the vitality of 
minority communities is underscored in numerous cases. 
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IT. INSTITUTIONAL SUPPORT 
TO MINORITY COMMUNITIES 


2.1 MONTFORT HOSPITAL 


LALONDE ET AL. V. ONTARIO (COMMISSION DE 
RESTRUCTURATION DES SERVICES DE SANTE) 


HE LEGAL STRUGGLE TO PRESERVE MONTFORT 
HOSPITAL AS A GENERAL COMMUNITY HOSPITAL 
WITH A FULL RANGE OF MEDICAL SERVICES WON 
A MAJOR VICTORY BEFORE THE ONTARIO COURT 
OF APPEAL IN DECEMBER OF 2001.” AS 
REVIEWED IN THE PREVIOUS REPORT ON 
LANGUAGE RIGHTS,* DECISIONS MADE BY THE 
ONTARIO HOSPITAL SERVICES RESTRUCTURING 
COMMISSION (HSRC) REGARDING THE FUTURE 
OF MONTFORT WERE ORIGINALLY QUASHED BY 
THE DIVISIONAL COURT. 

A NUMBER OF ARGUMENTS WERE RAISED BY THE 
ATTORNEY GENERAL OF ONTARIO TO CHALLENGE 
THE CORRECTNESS OF THE LOWER COURT 


DECISION. 


2 Lalonde et al. v. Ontario (Commission de restructuration des services de santé), Court of 
Appeal of Ontario, December 12, 2001, Docket: C33807. 


* LANGUAGE RIGHTS 1999-2000, Supra, note 1, at pp. 68-72. 


15 


A number of arguments were raised by the Attorney General of Ontario to challenge 
the correctness of the lower court decision. First, Ontario argued that several factual 
findings made by the Divisional Court were not supported by the evidence heard. It 
maintained that medical services in French regarding programs slated to be transferred 
from Montfort to larger hospitals in the region would in fact be protected because such 
hospitals were either already designated as bilingual under the French Language 
Services Act (FLSA) or ordered to seek such designation as part of the restructuring 
process. The Court of Appeal summarily dismissed this argument, pointing out that even 
designation as a bilingual service provider did not guarantee full-time access to services 
in French. It emphasized that the HSRC had itself acknowledged that access to medical 
services in French varied dramatically from one designated facility to another. 
Furthermore, the HSRC order to various health care providers to seek designation was 
nothing more than a stated intention: "Good intentions are not a substitute for fact. Four 
years after the Commission's recommendations, the health care providers directed by 
the Commission to become designated as offering bilingual services have not yet 
achieved that designation and may never do so."* The Court of Appeal thus had no 
difficulty in endorsing the lower court finding that access to medical services in French, 
both in the Ottawa-Carleton region and the rural Francophone communities of eastern 
Ontario, would have be reduced by implementing the directives of the HSRC. 


Ontario also challenged the factual conclusion of the Divisional Court that Montfort's 
role as a trainer of health care professionals would be jeopardized by the proposed 
reduction in the range of health services it provided. The province argued that it was 
purely speculative to draw this conclusion in the absence of unequivocal evidence to 
support it. The Court of Appeal disagreed, pointing out that ample evidence was placed 
before the trial court demonstrating that Montfort's training program in family medicine, 
as well as its current range of clinical experience, would be endangered by the HSRC 
directives. Moreover, the Court rejected the suggestion that deficiencies in training at a 
downsized Montfort could be made up at other hospitals designated as bilingual. As the 
Court of Appeal underscored, clinical experience outside Montfort is in fact available only 
in English. The HSRC had itself recognized the potential difficulties associated with 
providing adequate training in French to health care professionals outside Montfort, but 
had left the problem to be solved by other agencies. 


* Supra, note 2, at paragraph 61. 


The final factual conclusion of the Divisional Court with which Ontario disagreed 
concerned any linkage between the reduction of medical services and training provided 
for in a fully French-speaking environment and a deterioration of the linguistic and 
cultural vitality of Franco-Ontarians. Ontario took issue with sociological evidence led by 
the plaintiffs at trial, characterizing it as abstract, highly speculative, not rooted in fact 
and essentially political. In its view, hospitals are not institutions that play any significant 
role in preventing linguistic assimilation due to the short lengths of time individuals spend 
there and the infrequency of their visits. Again, the Court of Appeal rejected the position 
put forward by the Attorney General of Ontario and endorsed the conclusions of the 
Divisional Court: "We agree that Montfort has a broader institutional role than the 
provision of health care services. Apart from fulfilling the additional practical function of 
medical training, Montfort's larger institutional role includes maintaining the French 
language, transmitting Francophone culture, and fostering solidarity in the Franco- 
Ontarian minority." 


Having disposed of alleged factual errors in the trial level decision, the Court of 
Appeal then turned to various questions of legal interpretation. While it admitted at the 
outset that no specific language rights protected by the Constitution were directly at 
issue, it briefly reviewed the historical and political considerations that had led to the 
entrenchment of the original language and religious guarantees in the Constitution Act, 
1867. These guarantees reflected the fundamental concern at the time of Confederation 
that religious and linguistic minorities (Protestant, Catholic, French or English) be 
adequately protected from potentially hostile majorities.f The original guarantees thus 
provide a context and background that help explain constitutional amendments made in 
1982 (set out in sections 16-23 of the Canadian Charter of Rights and Freedoms) that 
significantly added to existing language rights. The Court of Appeal noted that the 
principle of equality of our official languages found in subsection 16(1) of the Charter 
(and applicable to all institutions of the Parliament and government of Canada as well as 
New Brunswick) was joined in subsection 16(3) by the explicit recognition of the 
legislative authority of all legislatures in Canada to advance the objective of official 
language equality: 


"16(3) NOTHING IN THIS CHARTER LIMITS THE AUTHORITY OF PARLIAMENT OR A 
LEGISLATURE TO ADVANCE THE EQUALITY OF STATUS OR USE OF ENGLISH AND FRENCH." 


° Ibid. at paragraph 71. 


5 The Court of Appeal made reference to section 133, guaranteeing the use of both English and French in the legislative process and 
enactments of Parliament and the legislature of Quebec and before the courts created by either legislative body, and section 93 
- protecting minority Catholic and Protestant schools in the provinces of Ontario and Quebec. While the Court acknowledged that Section 
93 of the Constitution Act, 1867 had been judicially interpreted to exclude any linguistic component, it pointed out that this historic 
grievance had been rectified by the enactment of section 23 of the Canadian Charter of Rights and Freedoms. See paragraphs 78-86 of 
its decision. 


While this Charter provision clearly applies to the province of Ontario, the Court of 
Appeal determined that it did not operate in such a way as to constitutionalize measures 
taken to promote the use of both official languages. In its view, subsection 16(3) was 
intended to act as a shield to protect efforts made to promote the use of a minority 
official language from court challenges based on alleged breaches of the general 
principle of equality found in section 15 of the Charter. It did not oblige the government 
of Ontario to undertake any specific promotional programs, nor did it protect any such 
promotional programs from being changed or abolished once they were undertaken: 


"THIS COURT HAS HELD IN ANOTHER CONTEXT THAT IN THE ABSENCE OF A 
CONSTITUTIONAL RIGHT THAT REQUIRES THE GOVERNMENT TO ACT IN THE FIRST 
PLACE, THERE CAN BE NO CONSTITUTIONAL RIGHT TO THE CONTINUATION OF 
MEASURES VOLUNTARILY TAKEN, EVEN WHERE THOSE MEASURE ACCORD WITH OR 
ENHANCE CHARTER VALUES.” 


In the result, subsection 16(3) of the Charter could not be relied upon to prevent 
Ontario from altering the status and operation of Montfort Hospital. Nor could any 
proposed changes be challenged as a breach of equality rights under section 15 of the 
Charter. The latter rights apply to all individuals and are thus unrelated to specific rights 
accorded to members of official language minorities. In short, language rights that 
pertain to the use of English and French cannot be expanded or augmented by 
reference to a universal principle of individual ee) any more than their validity can be 
placed in question by invoking it. 


Having reached these preliminary conclusions, the Court of Appeal then turned to 
what role unwritten constitutional principles might play in reviewing the validity of 
government actions. It emphasized that such principles, which include the principle of 
respect for and protection of minorities, "inform and sustain the constitutional text: they 
are the vital unstated assumptions upon which the text is based..."® With respect to 


minority protection, the Court of Appeal adopted the words of the Supreme Court of 
Canada: 


"THE CONCERN OF OUR COURTS AND GOVERNMENTS TO PROTECT MINORITIES HAS 
BEEN PROMINENT IN RECENT YEARS, PARTICULARLY FOLLOWING THE ENACTMENT OF 
THE CHARTER. UNDOUBTEDLY, ONE OF THE KEY CONSIDERATIONS MOTIVATING THE 
ENACTMENT OF THE CHARTER, AND THE PROCESS OF CONSTITUTIONAL JUDICIAL 
REVIEW THAT IT ENTAILS, IS THE PROTECTION OF MINORITIES. HOWEVER, IT SHOULD 
NOT BE FORGOTTEN THAT THE PROTECTION OF MINORITY RIGHTS HAD A LONG HISTORY 
BEFORE THE ENACTMENT OF THE CHARTER. INDEED, THE PROTECTION OF MINORITY 


Supra, note 2, at paragraph 94. 


° Ibid. at paragraph 104. The words are quoted from the Supreme Court of Canada decision in Reference re Secession of 


Quebec, [1998] 2 S.C.R. 217. 


RIGHTS WAS CLEARLY AN ESSENTIAL CONSIDERATION IN THE DESIGN OF OUR 
CONSTITUTIONAL STRUCTURE EVEN AT THE TIME OF CONFEDERATION. ALTHOUGH 
CANADA'S RECORD OF UPHOLDING THE RIGHTS OF MINORITIES IS NOT A SPOTLESS 
ONE, THAT GOAL IS ONE TOWARDS WHICH CANADIANS HAVE BEEN STRIVING SINCE 
CONFEDERATION, AND THE PROCESS HAS NOT BEEN WITHOUT SUCCESSES. THE 
PRINCIPLE OF PROTECTING MINORITY RIGHTS CONTINUES TO EXERCISE INFLUENCE IN 
THE OPERATION AND INTERPRETATION OF OUR CONSTITUTION. 


While an unwritten or structural principle can be used as an aid to interpreting 
constitutional provisions, the Court of Appeal cautioned that such use was not "...an 
invitation to dispense with the written text of the Constitution.""° The written text promotes 
legal certainty and predictability, thus providing a foundation and a touchstone for the 
exercise of constitutional review. 


With these general considerations in mind, the Court of Appeal rejected arguments 
of the Attorney General of Ontario to the effect that the lower court decision effectively 
created a free-standing minority language right (where none existed before) capable of 
impugning the validity of a provincial statute or requiring the province to act in a specific 
manner. On the facts of Montfort, no legislation was challenged as impinging on a 
minority language right, nor was the Francophone minority of Ontario claiming that the 
provincial government was obliged to create an institution that did not then exist. Rather, 
declared the Court, "we are asked to review the validity of a discretionary decision with 
respect to the role and function of an existing institution, made by a statutory authority 
with a mandate to act in the public interest..""' Such a review involved both a 
consideration of the French Language Services Act (FLSA) of Ontario (in light of 
structural and interpretive principles of the Constitution) and the possible application of 
unwritten constitutional principles to the discretionary decisions of a statutory body 
mandated to act in the public interest. 


With respect to the FLSA, the Court of Appeal agreed that the statute must be 
interpreted purposively and in a manner consistent with the preservation and 
development of official language communities in Canada, as set out in the Beaulac 
decision of the Supreme Court of Canada.” In its view, the FLSA also reflected the 
aspirational content of subsection 16(3) of the Charter regarding the advancement of 
equality of Canada's two official languages." A further aid to the interpretation of the 


* Id. at paragraph 111. Also at page 262 of Supreme Court of Canada decision, ibid. 

‘© The words of caution were quoted from the Supreme Court of Canada decision the Quebec Reference, ibid. at p. 249. 
" Supra, note 2, at paragraph 123. 

* R.v. Beaulac, [1999] 1 S.C.R. 768. 


5, In the words of the Court of Appeal: "The F.L.S.A. is an example of the provincial legislature of Ontario using s. 16(3) to build on the 
language rights contained in the Constitution Act, 1867 and the Charter to advance the equality of status or use of the French language. 
The aspirational element contained in s. 16(3) - advancing the French language toward substantive equality with the English language in 
Ontario - is of significance in interpreting the F.L.S.A." Supra, note 2, at paragraph 129. 
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FLSA was also found in its preamble, which states that the Act constitutes a statutory 
recognition of the cultural heritage of the French-speaking population and a reflection of 
the Legislative Assembly's commitment to preserve that cultural heritage for future 
generations. 


The Court of Appeal determined that the access to service provisions of the FLSA 
applied to Montfort Hospital, which was both a designated provincial government agency 
for the purposes of providing services in French and was located in a designated area. 
The Court also reviewed in some detail the process of territorial and institutional 
designation under the FLSA, coming to the conclusion that all available services offered 
by Montfort were subject to the Act's bilingual requirement. This latter finding proved 
important to the Court's decision insofar as the statutory process for altering the scope of 
available services had not been followed in the case of Montfort. The province had 
argued that the scope of available services at Montfort can simply vary from time to time 
and hence affect the scope of the legal right to services in French. Moreover, the 
province had argued that the term "services" did not include the training of health care 
professionals in French. With respect to the first argument, the Court of Appeal declared: 


"WE CANNOT ACCEPT THIS SUBMISSION. IN OUR OPINION THE WORDS "AVAILABLE 
SERVICES" IN S. 5 OF THE ACT REFER TO AVAILABLE HEALTHCARE SERVICES AT THE 
TIME THE AGENCY IS DESIGNATED UNDER THE ACT. THE LEGISLATURE HAS QUITE 
CLEARLY MANIFESTED ITS INTENTION IN THE PREAMBLE OF THEF.L.S.A. TO "GUARANTEE" 
THE PROVISION OF SERVICES IN FRENCH...OUR INTERPRETATION IS ALSO CONSISTENT 
WITH THE OBJECTIVES OF THE F.L.S.A, THE ASPIRATIONAL ELEMENT OF S. 16(3) OF 
THE CHARTER, AND THE UNWRITTEN CONSTITUTIONAL PRINCIPLE OF RESPECT FOR 
AND PROTECTION OF MINORITIES. "* 


The Court of Appeal found that any changes to available services required an 
amending regulation under the FLSA (with proper statutory notice) and were subject to 
the statutory requirement that limitations on services available in French be "reasonable 
and necessary". As to the training of health care professionals in French, the Court 
ruled: 


"THE COMMISSION APPEARS TO HAVE ATTEMPTED TO FRAME ITS DIRECTIONS SO AS 
TO MAKE AVAILABLE EQUIVALENT HEALTHCARE SERVICES IN FRENCH AT OTHER 
INSTITUTIONS. LANGUAGE AND CULTURE ARE NOT, HOWEVER, SEPARATE WATERTIGHT 
COMPARTMENTS. THE REALITY OF THE MATTER IS, AS FOUND BY THE DIVISIONAL 
COURT, THAT THE COMMISSION'S DIRECTIONS WOULD REDUCE THE AVAILABILITY AND 
ACCESSIBILITY OF HEALTHCARE SERVICES IN FRENCH, BOTH DIRECTLY IN THE OTTAWA- 
CARLETON REGION AND EASTERN ONTARIO, AND INDIRECTLY BY IMPERILING THE 


“ /bid. at paragraph 160. 


TRAINING OF HEALTH CARE PROFESSIONALS, WHICH WOULD IN TURN INCREASE THE 
ASSIMILATIONOF FRANCO-ONTARIANS. MONTFORT'SDESIGNATIONUNDER THEF.L.S.A. 
INCLUDES NOT ONLY THE RIGHT TO HEALTHCARE SERVICES IN FRENCH AT THE TIME 
OF DESIGNATION BUT ALSO THE RIGHT TO WHATEVER STRUCTURE IS NECESSARY TO 
ENSURE THAT THOSE HEALTH CARE SERVICES ARE DELIVERED IN FRENCH. THIS WOULD 
INCLUDE THE TRAINING OF HEALTH CARE PROFESSIONALS IN FRENCH. TO GIVE THE 
LEGISLATION ANY OTHER INTERPRETATION IS TO PREFER A NARROW, LITERAL, 
COMPARTMENTALIZED INTERPRETATION TO ONE THAT RECOGNIZES AND REFLECTS THE 
INTENT OF THE LEGISLATION. '"° 


While changes to the range of services available in French at Montfort can be made 
by regulation, the Court emphasized that any such changes can only be made after all 
"reasonable measures" have been made to comply with the FLSA. The Court pointed 
out that this standard "...does not simply mean giving a direction to the transferee 
hospital to attain F.L.S.A. designation and then transferring the French services before 
that designation has been attained. Nor does "all reasonable measures" mean creating a 
seemingly insurmountable problem for the training of healthcare professionals in French 
and leaving the affected community to solve the problem itself." Moreover, the 
regulation-making authority of the government cannot be exercised in any way that 
derogates from the purpose and intent of the FLSA. On all these grounds the directive of 
the HSRC regarding Montfort was clearly defective. 


The final issue addressed by the Court of Appeal concerns the application of the 
unwritten constitutional principle of respect for and protection of minorities to the 
decision-making process of the HSRC. As a point of departure, the Court reiterated that 
"[flundamental constitutional values have normative legal force. Even if the text of the 
Constitution falls short of creating a specific constitutionally enforceable right, the values 
of the Constitution must be considered in assessing the validity or legality of actions 
taken by government."”’ Discretionary decisions made by statutory bodies can thus be 
challenged if made without due regard to unwritten constitutional principles. As the Court 
said: "The statutory conferral of the power to make a discretionary decision does not 
immunize from judicial scrutiny the decision-maker who ignores the fundamental values 
of Canada's legal order."’® With respect to the specific powers exercised by the HSRC in 
restructuring Ontario's health care system, the Court ruled: 


"THE COMMISSION WAS REQUIRED BY STATUTE TO EXERCISE ITS POWERS WITH 
RESPECT TO MONTFORT IN ACCORDANCE WITH THE PUBLIC INTEREST. /N DETERMINING 
THE PUBLIC INTEREST, THE COMMISSION WAS REQUIRED TO HAVE REGARD TO THE 


* Id. at paragraph 162. 
Id. at paragraph 165. 
" Id. at paragraph 174. 


© /d. at paragraph 176. 


FUNDAMENTAL CONSTITUTIONAL PRINCIPLE OF RESPECT FOR AND PROTECTION OF 
MINORITIES... WE AGREE WITH THE DIVISIONAL COURT...THAT THE LANGUAGE AND 
CULTURE OF THE FRANCOPHONE MINORITY IN ONTARIO "HOLD A SPECIAL PLACE IN 
THE CANADIAN FABRIC AS ONE OF THE FOUNDING COMMUNITIES OF CANADA AND AS 
ONE OF THE TWO OFFICIAL LANGUAGE GROUPS WHOSE RIGHTS ARE ENTRENCHED IN 
THE CONSTITUTION. "IFIMPLEMENTED, THE COMMISSION'S DIRECTIONS WOULD GREATLY 
IMPAIR MONTFORT'S ROLE AS AN IMPORTANT LINGUISTIC, CULTURAL AND EDUCATIONAL 
INSTITUTION, VITAL TO THE MINORITY FRANCOPHONE POPULATION OF ONTARIO. THIS 
WOULD BE CONTRARY TO THE FUNDAMENTAL CONSTITUTIONAL PRINCIPLE OF RESPECT 
FOR AND PROTECTION OF MINORITIES. "° 


Not only had the HSRC failed to give any weight to the fundamental principle at 
issue here, it had taken the view that any consideration of the linguistic, cultural and 
educational role of Montfort Hospital for the Francophone community of Ontario was 
beyond its mandate. In the result, no important societal objective was ever identified that 
rendered it necessary to depart from giving full effect to the principle of respect for and 
protection of minorities. The Commission's failure in this regard thus rendered its 
decision to reduce the range of medical services offered at Montfort constitutionally 
flawed. 


For all the above reasons, the lower court order to quash the directions of the 
HSRC regarding Montfort Hospital was affirmed and the matter was remitted to the 
Ontario government for reconsideration in accordance with the reasoning of the Court of 
Appeal. In February of 2002, the Government of Ontario announced that it would not be 
appealing the judgment of the Court of Appeal. 


2.2 BILINGUAL MUNICIPALITIES IN NEw BRUNSWICK 


CHARLEBOIS V. MOWAT ET VILLE DE MONCTON - 


As reviewed in the previous report on language rights, the principle of equality of 
English and French in all governmental institutions in New Brunswick (subsection 16(2) 
of the Canadian Charter of Rights and Freedoms)” raises important substantive issues 
regarding the operation of municipalities in the province. Chief among these is the scope 
of positive obligations that the principle imposes on New Brunswick to take all measures 
necessary to implement and achieve real linguistic equality. The manner in which local 
governmental institutions operate quite clearly has an important impact on minority 
official language communities. This is reflected in the case of Charlebois v. City of 
Moncton which involves a building standards by-law adopted by the city of Moncton in 


'* /d. at paragraphs 180-181. 


* Subsection 16(2) reads: "English and French are the official languages of New Brunswick and have equality of status and equal rights 
and privileges as to their use in all institutions of the legislature and government of New Brunswick." 


22 


English only, by virtue of which a unilingual English order was issued against a 
Francophone resident. The last report examined the reasons given at the trial court level 
to uphold the validity of the by-law, as well as arguments put forward by Charlebois and 
various intervenors to show that the unilingual practices of the city of Moncton violated 
constitutional guarantees.*' The Court of Appeal of New Brunswick has now overturned 
the trial level decision and declared the unilingual by-law to be unconstitutional.” 


The Court of Appeal noted at the beginning of its judgement that New Brunswick is 
the only Canadian province to have declared itself to be officially bilingual. The unique 
bilingual status of New Brunswick was elaborated over a number of years by means of 
provincial law and ultimately entrenched in various constitutional provisions: 


“INDEED, THE RECENT HISTORY OF THE LAST THIRTY YEARS SHOWS THAT SUCCESSIVE 
New BRUNSWICK GOVERNMENTS HAVE, ON FOUR SEPARATE OCCASIONS DURING THAT 
PERIOD, ENACTED LANGUAGE RIGHTS LEGISLATION OR HAVE ENTRENCHED LANGUAGE 
RIGHTS IN THE CANADIAN CONSTITUTION WHICH COLLECTIVELY PROVIDE THE PROVINCE 
WITH A CONSTITUTIONAL LANGUAGE REGIME QUITE PECULIAR TO NEW BRUNSWICK 
AND UNIQUE IN THE COUNTRY. OBVIOUSLY, THESE LEGISLATIVE AND CONSTITUTIONAL 
PROVISIONS IMPOSE OBLIGATIONS ON THE PROVINCE WHICH ARE ALSO PECULIAR TO 
New BRUNSWICK. '° 


Among the constitutional provisions of particular importance are found the 
declaration that English and French are the official languages of New Brunswick, the 
principle that the two languages have equality of status and equal rights and privileges in 
all provincial government institutions, the official recognition of the English and French 
linguistic communities in the province as well as the affirmation of their equality of status, 
rights and privileges.” 


Whether the terms of the Constitution require the city of Moncton to adopt and issue 
its by-laws in both official languages also engages ss. 18(2) of the Canadian Charter of 
Rights and Freedoms, which provides that "[t]he statutes, records and journals of the 


n 


LANGUAGE RIGHTS 1999-2000, supra, note 1, at pp. 63-68. 


Rp 
8 


Charlebois v. Mowat et ville de Moncton, 2001 NBCA 117 (judgement rendered December 20, 2001). 


N 
8 


bid. at paragraph 8. 
* These provisions are found in ss. 16(2) and 16.1 of the Canadian Charter of Rights and Freedoms: 


"16(2) English and French are the official languages of New Brunswick and have equality of status and equal right and 
privileges as to their use in all institutions of the legislature and government of New Brunswick." 


"16.1 (1) The English linguistic community and the French linguistic community in New Brunswick have equality of status and 
equal rights and privileges, including the right to distinct educational institutions and such distinct cultural institutions as are 
necessary for the preservation and promotion of those communities." 


é Sections 17-20 of the Charter also entrench the right to use either language in proceedings before the provincial legislature, the 
mandatory publication of its Acts in both languages, the right to use either French or English before provincial courts, and the right 
to communicate with and receive services from provincial government institutions in English and French. 
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legislature of New Brunswick shall be printed and published in English and French and 
both language versions are equally authoritative." The wording of ss. 18(2) is similar to 
that found in section 133 of the Constitution Act, 1867, requiring both English and 
French to be used in the records and journals of Parliament and the legislature of 
Quebec. It was this similarity that had convinced the court of first instance in Charlebois 
to apply past case law of the Supreme Court of Canada excluding municipal by-laws (in 
Quebec) from the bilingual requirements of section 133. However, the Court of Appeal 
of New Brunswick pointed out that the interpretation given section 133 by the Supreme 
Court had been based upon historical circumstances prevailing in 1867, circumstances 
that tended to reveal the intention of the drafters of section 133 to exclude municipalities 
in Quebec from its reach. By contrast, the historical circumstances surrounding the 
adoption of section 18 of the Charter of Rights and Freedoms were entirely different. At 
the time the Charter was adopted in 1982, New Brunswick had passed through 
significant political and legislative changes beginning with the adoption of the provincial 
Official Languages Act in 1969, and leading to the passage in 1981 of a provincial 
statute recognizing the equality of New Brunswick's two official language communities.” 
It is this evolution and events surrounding it that provide the historical circumstances 
relevant to a proper understanding of the scope of ss. 18(2) of the Charter. 


Further guidance in interpreting ss. 18(2) was also found in rules of interpretation 
that apply to Charter litigation generally. As enunciated by the Supreme Court of 
Canada, Charter rights and freedoms are best interpreted by considering their underlying 
purposes. Such purposes should be determined by reference to the nature and broader 
purposes of the Charter as a whole, the meaning and purpose of other textually related 
rights and freedoms, as well as the actual wording used and the historical origins of the 
protected right or freedom.” The Court of Appeal also referred to and applied rules of 
interpretation specific to language rights developed by the Supreme Court in R. v. 
Beaulac. These include the need to interpret language rights in such a way as to 
encourage the flourishing and preservation of minority official language communities. In 
addition, language rights should be construed remedially so as to correct past injustices 
that have gone unredressed. 


4 


# See A.G. (Quebec) v. Blaikie et al., [1981] 1 S.C.R. 312, at pp. 321-324. 


2 


Recognition of the two linguistic communities is found in a statute entitled An Act Recogniz ing the Equality of the Two Official Linguistic 
Communities in New Brunswick; Statutes of New Brunswick 1981, c. O-1.1, sections one and two of which read: 


"1. Acknowledging the unique character of New Brunswick, the English linguistic community and the French linguistic 
community are officially recognized within the context of one province for all purposes to which the authority of the Legislature of 
New Brunswick extends, and the equality of status and the equal rights and privileges of these two communities are affirmed." 


"2. The Government of New Brunswick shall ensure protection of the equality of status and the equal rights and privileges of 
the official linguistic communities and in particular their right to distinct institutions within which cultural, educational and social 
activities may be carried on." 


* The Court of Appeal adopted reasoning found in the Supreme Court decision R. v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295. It 
paraphrased the Supreme Court in these words: "In short, the interests they were meant to protect must be ascertained by reference: (a) 
to the character and the larger objects of the Charter itself; (b) to the meaning and purpose of the other specific rights and freedoms with 
which it is associated within the text of the Charter, and (c) to the language chosen to articulate the specific right taking into account the 
historical origins of the concepts enshrined." Supra, note 22, at paragraph 49. 
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The Court of Appeal also referred to the unwritten constitutional principle of the 
protection of minorities, which can be used as an aid to interpretation. It stressed that 
this unwritten principle can be important for the purposes of interpreting an existing 
constitutional text. However, the Court cautioned against any use of the principle to 
establish a free-standing right unrelated to a specific provision in the Constitution: 


"THE SUPREME COURT EXPRESSLY ACKNOWLEDGED THAT THESE UNDERLYING 
CONSTITUTIONAL PRINCIPLES MAY BE USED TO FILL GAPS IN THE EXPRESS TERMS OF 
THE CONSTITUTIONAL TEXT.[...] AS | UNDERSTAND THE EFFECT OF THE STATEMENTS 
MADE BY THE SUPREME COURT CONCERNING THE USE OF THESE PRINCIPLES, | THINK 
THAT THE ARGUMENT THAT THIS UNWRITTEN AND UNDERLYING PRINCIPLE CAN ALSO 
BE USED INDEPENDENTLY OF ANY CONSTITUTIONAL TEXT, AS A BASIS OF AN APPLICATION 
FOR JUDICIAL REVIEW TO STRIKE DOWN GOVERNMENT ACTION |S NOT VERY CONVINCING. 
| BELIEVE THAT THE "POWERFUL NORMATIVE FORCE" REFERRED TO BY THE SUPREME 
COURT CONCERNS THE INTERPRETATION OF CONSTITUTIONAL TEXTS AND NOT THE 
CREATION OF RIGHTS OUTSIDE OF THE CONSTITUTIONAL TEXTS. ‘°° 


With these interpretive principles in mind, the Court of Appeal returned to the 
correlation of ss. 18(2) of the Charter to other Charter rights to which it was textually 
related. It placed particular emphasis upon the principle of equality found in ss. 16(2), 
and upon the principle in ss. 16.1(1) that the English and French linguistic communities 
of New Brunswick enjoy equality of status and equal rights and privileges. While the 
Court of Appeal acknowledged that the Supreme Court in past decisions had 
recommended that caution be exercised when interpreting official language guarantees 
and that the implementation of the principle of equality found in section 16 of the Charter 
is best achieved through the legislative process,” it also underscored the liberal and 
purposive rules of interpretation for language rights developed by the Supreme Court in 
Beaulac. The latter decision specifically rejected the notion that reference to the 
legislative process in ss. 16(3) should limit the legal effect of the principle of official 
language equality.® In short, the principle of equality has substantive effects that cannot 
be ignored: "The principle of equality entrenched in subsection 16(2) must be interpreted 
according to its true meaning, i.e., substantive equality is the applicable norm. 
Substantive equality means that language rights that are institutionally based require 
government action for their implementation and therefore create obligations for the 
government." 


# Supra, note 22, at paragraph 58. 


# Regarding the implementation of the principle of equality in section 16, the Court of Appeal referred to Société des Acadiens du Nouveau 
Brunswick c. Association of Parents for Fairness in Education, [1986] 1 S.C.R. 549, at p. 579, where emphasis was placed on the 
legislative process referred to in ss. 16(3), which reads: "Nothing in this Charter limits the authority of Parliament or a legislature to 
advance the equality of status or use of English and French." 


* The Court of Appeal quoted from RF. v. Beaulac [1999] 1 S.C.R. 768, at paragraph 24: "The idea that s. 16(3) of the Charter, which has 
~ formalized the notion of advancement of the objective of equality of the official languages of Canada in the Jones case, supra, limits the 
scope of s. 16(1) must also be rejected." 


* Supra, note 22, at paragraph 76. 


Turning to the official recognition and equality of New Brunswick's two linguistic 
communities, the Court of Appeal declared: "To the same extent as subsection 16(2), the 
principle of the equality of the English linguistic community and the French linguistic 
community in New Brunswick entrenched in section 16.1 of the Charter is a telling 
indication of the purpose of language guarantees and a source of guidance in the 
interpretation of other Charter provisions, including subsection 18(2)."* Moreover, the 
constitutional entrenchment of the equality of English and French linguistic communities 
and the role explicitly given to the government of New Brunswick to protect and promote 
that equal status® are unique and give to New Brunswick a distinctive place among 
Canadian provinces. 


As to the meaning to be given the principle of equality of status of the two linguistic 
communities, the Court of Appeal looked to the purposes that lay behind it. It found that 
section 16.1 was meant to preserve both official languages and to favour the 
development and flourishing of the English and French linguistic communities. Being 
remedial in nature, section 16.1 also imposed substantive obligations on the New 
Brunswick government to introduce measures to ensure that past injustices were 
corrected and that the minority linguistic community did in fact enjoy the same status and 
privileges as that of the majority. 


In light of New Brunswick's history, the evolution of its statutory provisions regarding 
English and French, and the constitutional entrenchment of principles that have no 
equivalent in the text of the Constitution Act, 1867, the Court of Appeal concluded that 
the past interpretation of section 133 was not wholly applicable to a proper 
understanding of the scope of ss. 18(2) of the Charter.“ The latter had to be interpreted 
by reference to the two principles of inter-community equality and the equality of both 
official languages. To exclude municipal by-laws from the scope of ss. 18(2) would not 
only run counter to the attainment of real substantive equality for members of a minority 
official language community, but would be inconstistent with the preservation and vitality 
of the minority community. The Court of Appeal also indicated that a broad and 
purposive interpretation of ss. 18(2) is supported by the unwritten constitutional principle 
of the protection of minorities. 


# Jbid. at par. 78. 


* This is found in ss. 16.1(2) of the Charter "The role of the legislature and government of New Brunswick to preserve and promote the 
status, rights and privileges referred to in subsection (1) is affirmed." 
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In summary form, the Court of Appeal declared: " In light of the recent Supreme Court decisions already discussed concerning the larger 
objects of the Charter and the purposes of the provisions of subsection 16(2) and section 16.1, which have no equivalent in the 
Constitution Act, 1867, | believe that the historical and legislative context of the enactment of subsection 18(2) reflects a linguistic 
dynamic much more fertile in nature than the context which might have inspired the framers of section 133 at the time of Confederation. 
The principle of substantive equality of official languages and of the two official language communities entrenched in sections 16 and 
16.1 and the corollary that language rights based thereon require government action for their implementation and therefore create 
obligations for the government has nothing to do with the minimum language guarantees provided for in section 133." Supra, note 22, at 
par. 93. 


The Court of Appeal rejected arguments to the effect that the city of Moncton was 
somehow not subject to the provisions of the Charter, pointing to Supreme Court 
jurisprudence to the contrary. It emphasized two factors identified by the Supreme Court 
as establishing the general applicability of the Charter to municipal corporations. First, 
municipalities have the power to enact rules of law and to enforce them over a 
designated territory. Second, municipalities are created by provincial governments that 
are, themselves, subject to the terms of the Charter of Rights and Freedoms. In the 
event that municipalities were found not to be subject to the Charter, provincial 
governments could easily escape their own obligations under the Charter by delegating 
rule-making authority to the local level of government. The constitutional obligation of 
New Brunswick to adopt, print and publish its provincial statutes in both official 
languages (under ss. 18(2) of the Charter) was thus quite rightly applied to municipalities 
which, in effect, acted as delegates of the provincial government. 


The Court of Appeal entertained little doubt that the government of New Brunswick 
was obliged to take positive measures to ensure that the constitutional obligation under 
ss. 18(2) was fully implemented. It pointed to the provisions under ss. 16.1(2) regarding 
the role of the government to protect and promote the equal status, rights and privileges 
of the two linguistic communities. It concluded that: "This provision encompasses, like 
section 23 of the Charter, a collective dimension and imposes on the government the 
obligation to act positively to ensure the respect and substantive application of these 
language guarantees."* In addition, provincial statutory law (An Act Recognizing the 
Equality of the Two Official Linguistic Communities in New Brunswick, section 3) sets out 
in clear terms the obligation of the government: "The Government of New Brunswick 
shall, in its proposed laws, in the allocation of public resources and in its policies and 
programs, take positive actions to promote the cultural, economic, educational and social 
development of the official linguistic communities." By adopting these statutory and 
constitutional provisions: "[...]New Brunswick has accepted that is has the responsibility 
to take all possible steps for the preservation and development of the two official 
language communities. By that, it recognizes that the two languages and the two 
cultures they transmit constitute the common heritage of all persons in New Brunswick, 
and they must be able to enjoy an atmosphere conducive to development." 


Having determined that the city of Moncton had failed to adopt and issue its by-laws 
in both official languages as required by ss. 18(2) of the Charter, the Court of Appeal 
turned to the issue of possible remedies that might be ordered. While a declaration that 
such by-laws were legally invalid (and thus of no force and effect) was justified in the 
circumstances, the Court took notice of the possible legal uncertainty and chaos that 


* Id. at paragraph 115. 
*~ /d, at paragraph 116 


The Court of Appeal quoted extensively from Re Manitoba Language Rights [1985] 1 S.C.R. 721. See Court of Appeal decision, 
paragraphs 121 to 124. 


might ensue if such an order issued without qualification. It therefore adopted the 
reasoning of the Supreme Court of Canada concerning a breach of a similar 
constitutional guarantee by the province of Manitoba.” In that case, the Supreme Court 
had suspended the operation of its declaration of invalidity against unilingual Manitoba 
statutes for a period of time necessary to allow the province to readopt and reissue its 
laws in both official languages. By so doing the Supreme Court avoided creating a legal 
vacuum that would have been inconsistent with the rule of law. It was this solution that 
the Court of Appeal adopted: 


" IN THIS CASE, THE EFFECT OF A DECLARATION OF INVALIDITY OF MUNICIPAL BY-LAWS 
WITHIN THE BOUNDARIES OF THE CITY OF MONCTON, IF NOT THROUGHOUT MOST OF 
THE PROVINCE, MUST ALSO BE CONSIDERED. IN MY VIEW, A SOLUTION OF THE TYPE 
ADOPTED BY THE SUPREME COURT IN THE CIRCUMSTANCES OUTLINED ABOVE APPEARS 
TO BE THE MOST APPROPRIATE REMEDY GIVEN THE POTENTIALLY WIDE RAMIFICATIONS 
THAT WOULD RESULT FROM A LEGAL VACUUM IF THE BY-LAWS WERE DECLARED INVALID 
WITHOUT THE NECESSARY PERIOD TO REMEDY THE PROBLEM OF UNILINGUAL 
BY-LAWs. 8 


The Court of Appeal therefore suspended its declaration of invalidity for a period of 
one year in order to allow the government of New Brunswick to take the steps necessary 
to correct the constitutional breach. It also indicated that the provincial government 
should have some latitude to enact the type of measures it judged appropriate in the 
circumstances, suggesting that bilingual issuance of by-laws might be subject to a 
"where numbers warrant" test: 


"IT IS OBVIOUS THAT THE GOVERNMENT HAS A CHOICE IN THE INSTITUTIONAL MEANS 
BY WHICH ITS OBLIGATIONS CAN BE MET. FOR EXAMPLE, THE EXHAUSTIVE INQUIRY OF 
THE TASK FORCE ON OFFICIAL LANGUAGES IN NEw BRUNSWICK (TOWARDS EQUALITY 
OF OFFICIAL LANGUAGES IN NEW BRUNSWICK, AT PAGES 337-84) DEALT WITH THE 
LINGUISTIC COMPOSITION OF THE POPULATION OF NEW BRUNSWICK MUNICIPALITIES. 
THE REPORT ACKNOWLEDGED THAT A POSSIBLE APPROACH THAT WOULD MEET THE 
CONSTITUTIONAL OBLIGATION OF THE PRINCIPLE OF EQUALITY OF OFFICIAL LANGUAGES 
MIGHT BE TO IMPLEMENT A LANGUAGE POLICY WHEREBY MUNICIPAL SERVICES WOULD 
BE AVAILABLE IN BOTH OFFICIAL LANGUAGES ONLY WHERE NUMBERS WARRANT. THIS 
IS A QUANTITATIVE APPROACH IN WHICH CERTAIN MUNICIPALITIES MIGHT BE DECLARED 
BILINGUAL ON THE BASIS OF A PERCENTAGE OF THE POPULATION REPRESENTING AN 
OFFICIAL LANGUAGE MINORITY. THE PERCENTAGE WOULD HAVE TO BE DETERMINED 
BY THE LEGISLATURE. °° 


* The Court of Appeal quoted extensively from Re Manitoba Language Rights [1985] 1 S.C.R. 721. See Court of Appeal decision, 
paragraphs 121 to 124. 


* Supra, note 22, at paragraph 125. 
*  Jbid. at paragraph 127. 


The government of New Brunswick subsequently announced that no appeal would 
be launched against the Charlebois decision and that a complete review of the Official 
Languages Act of New Brunswick would be undertaken. 


A new Official Languages Act for the province has now been adopted that 
significantly extends the rights and obligations under previous legislation.“ The new Act 
confirms the obligations of the largest urban centres in the province to adopt and publish 
their by-laws in both English and French, and extends the same obligation to any other 
municipality containing an official language minority of at least 20%.“ The new Act also 
establishes a time frame within which these obligations are to be met. With respect to 
new by-laws and new amendments made to existing by-laws, the bilingual rule takes 
effect as of December 31, 2002. This same obligation (including the time frame) is 
extended to the minutes of council proceedings in the cities and municipalities covered 
by the Act. As to existing by-laws that were adopted in these cities and municipalities in 
the past (with the exception of Moncton to which the obligation takes effect at the earlier 
date), the new Act provides that they will be adopted and published in both official 
languages on or before December 31, 2005. Cities or municipalities to which these 
obligations apply are also required by the new Act (section 36) to offer services and 
communications in both official languages as prescribed by regulation. A regulation has 
been enacted that identifies a wide range of services and communications that must be 
offered in English and French.“ In addition, the new Act explicitly recognizes the 
authority of any municipality in the province to declare itself bound by the provisions of 
the Act through the adoption of a by-law to that effect by its municipal council. In the 
event of such a declaration, only those provisions of the Act apply which relate to the 
adoption and publication of by-laws (as well as the minutes of council proceedings) in 
both official languages. The new Official Languages Act also contains provisions that 
enhance and clarify rules regarding the use of both official languages in the legislative 
and judicial processes. 


Finally, it should be mentioned, that the new Act creates the position of 
Commissioner of Official Languages (the fourth in Canada) with the authority to 
investigate, report on and make recommendations with respect to compliance with the 
Act. To fulfill this role the Commissioner is empowered to investigate complaints from 
third parties or on his or her own initiative and to report and make recommendations with 
respect to the results of such investigations. 


* Official Languages Act, Statutes of N.B., Chapter O-0.5, assented to June 7, 2002; repealing and replacing Official Languages of New 
Brunswick Act, Chapter O-1, Revised Statutes, 1973. 


*' Subsection 35(2) provides: “A city is required to adopt and publish its by-laws in both official languages irrespective of the percentage 
required under subsection (1)”. Subsection 35(1) establishes the 20% threshold (regarding the size of the minority population) beyond 
which municipalities in general are also subject to the bilingual rule. A “city” is defined by reference to the definition found in section 16 of 

- the Municipalities Act. 


# 
8 


Services and Communications Regulation - Official Languages Act, N.B. Regulation 2002- 63 under the Official Languages Act (O.C. 
2002-284). Detailed obligations and deadlines are found in Schedule A to the Regulation. 
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2.3 Ciry MERGERS IN QUEBEC 
BAIE D’URFE (VILLE) ET AL. V. QUEBEC (ATTORNEY GENERAL) 


Legislative changes in Quebec designed to bring about city mergers in the 
metropolitan regions of Montreal, Quebec and Outaouais were contested before the 
courts by a broad coalition of existing municipalities, organizations and individual 
citizens. Vigorous opposition arose in all three metropolitan regions subject to Bill 170.* 
Opposition was particularly intense on the Island of Montreal where English-speaking 
majorities in a number of cities slated for merger feared the effects on their cultural and 
linguistic heritage. These fears were amplified by parallel legislative changes to the 
Charter of the French Language, contained in Bill 171,“ which modified the rules for 
determining whether a municipality could be recognized as “bilingual” and hence not be 
subject to some of the language requirements of the Charter. Before changes made in 
Bill 171, section 29.1 of the Charter provided that municipal bodies providing services to 
a population whose majority spoke a language other than French, could use both French 
and that other language in their names, their internal communications and their 
communications with each other. In addition, their employees could use their language of 
choice in their written communications with each other, signs and posters could be 
erected in both languages (provided French was predominant) and, by way of necessary 
implication, services would be available to the public in that other language as well as 
French.* This indirect manner of referring to English (“another language”) has been 
altered by the statutory changes in Bill 171Pursuant to Bill 171 the test to be applied in 
the future in order to achieve “bilingual” status is whether English happens to be the 
mother tongue of the majority (50% plus one) of the population being served. 


With respect to local administration, bilingual municipalities that were merged into 
the new city of Montreal have been preserved as boroughs within the new city. In 
addition, any of the 27 boroughs formed from municipalities that enjoyed “bilingual” 
status before the merger retain that status within the new city (which itself is declared to 
be a French-speaking city by the terms of Bill 170). However, the regulatory and 
administrative authority of a borough is much narrower than that enjoyed by the pre- 
existing municipalities. i 


The legal challenge to the validity of Bill 170, though based on a wide range of 
issues, focused considerable attention on the detrimental impact the changes would 
have upon the minority English-speaking community of Quebec. Indeed, a key argument 
presented to the Superior Court of Quebec concerned the Bill’s disregard of the 


* Bill 170 was adopted on December 20, 2000 and came into force the same day: See: S.Q. 2000, c. 56. 
“ See: S.Q, 2000; c. 57. 


© See sections 20, 23, 24, 26 and 28 of the Charter of the French Language, R.S.Q., chapter C-11, in combination with section 29.1. 
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unwritten constitutional principle of the protection of minorities. With respect to this issue, 
considerable expert evidence was submitted at trial regarding the decline of the English- 
speaking population in Montreal and the importance of municipal institutions to the 
maintenance and development of minority language communities. It was argued that the 
disappearance of municipalities with a high proportion of English-speaking residents 
effectively weakened the minority’s ability to sustain its numbers (because of migration to 
other provinces) and diminished the likelinood that the minority community would have 
the resources necessary to ensure the vitality of its language and culture. In light of 
these realities, the constitutional principle of the protection of minorities was invoked to 
contest the validity of measures in Bill 170 that abolished municipal institutions deemed 
Critically important to maintaining a vigorous English-language minority community in the 
province of Quebec. 


In rejecting this central argument against the validity of Bill 170, the Quebec 
Superior Court drew attention to several rules of constitutional interpretation.“ First, it 
reiterated past observations of the Supreme Court of Canada to the effect that 
constitutionally protected language rights such as found in section 133 of the 
Constitution Act, 1867 constitute a precise, albeit limited, code of rights that apply to 
clearly demarcated areas of governmental activity. Furthermore, the Superior Court 
affirmed, the circumscribed scope of such language rights is a reflection of the political 
compromise that resulted in their constitutional entrenchment in the first place. Courts 
must therefore be prudent in their interpretation of such rights so as not to stray beyond 
the minimum protection thereby accorded.’ As to the proposition that this cautious and 
restrictive view of the interpretation of language rights has been considerably modified 
by the more recent Supreme Court decision in Beaulac, the Superior Court simply 
stated: 


“[OUR TRANSLATION] SOME OF THE PLAINTIFFS INVITED THE COURT TO DEPART FROM 
THE “NARROW APPROACH” TO INTERPRETING LANGUAGE RIGHTS ADOPTED BY BEETZ 
J. IN SOCIÉTÉ DES ACADIENS AND ADOPT THE “NEW” RULE OF INTERPRETATION USED 
BY BASTARACHE J. INR. Vv. BEAULAC . .. WITH RESPECT, THAT JUDGMENT HAS TO 
BE DISTINGUISHED IN THAT IT DEALT WITH A SPECIFIC PROCEDURE IN CRIMINAL LAW 
(THAT RELATING TO S. 530 OF THE CRIMINAL CODE). THE POSITION TAKEN BY 
BASTARACHE J. WAS DISSENTED FROM BY LAMER C.J. AND BINNIE J... . THE COURT 
PREFERS THE LATTER APPROACH IN KEEPING WITH THE RULE OF CAUTION REGULARLY 
RECOGNIZED BY THE SUPREME COURT IN INTERPRETING LANGUAGE RIGHTS. *® 


5 


° Baie d'Urfé (Ville) et al. v. Quebec (Attorney General), Superior Court of Quebec, June 28, 2001. Referenced as: [2001] J.Q. no 2954; 
JEL\2001-292. 


“ The Superior Court referred with approval to Supreme Court decisions in: Société des Acadiens v. Association of Parents [1986] 1 
S.C.R. 549 and Ford v. Quebec (A.G.) [1988] 2 S.C.R. 712. 


Ps 
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Supra, note 46, at paragraph 135 and the Court's footnote 124. 


Applying this approach, the Superior Court could find no specific language rights in 
sections 16 to 22 of the Canadian Charter of Rights and Freedoms relevant to the use of 
French or English by municipal corporations in Quebec (though it recognized that a form 
of official bilingualism might be mandated in New Brunswick by virtue of ss. 16(2) of the 
Charter. This being the case, the Court concluded that Quebec legislative authority over 
municipalities under ss. 92(8) of the Constitution Act, 1867 was unfettered by any 
constitutionally protected language guarantees. It also rejected arguments based on ss. 
16(3) of the Charter that narrowing the criteria used to accord “bilingual” status to a 
municipal body (Bill 171 amending s. 29.1 of the Charter of the French Language) 
violated an implicit constitutional guarantee that existing measures intended to achieve 
greater substantive equality of English and French will not be diminished in the absence 
of justification pursuant to section 1 of the Charter. To so find, reasoned the Court, would 
be tantamount to giving constitutional status to the current statutory language found in 
section 29.1, something that could only be accomplished by way of explicit constitutional 
amendment. 


In considering the unwritten constitutional principle of the protection of minorities, 
the Superior Court took note of the wide-spread concern that services traditionally 
provided by smaller cities serving the English-speaking population would diminish 
considerably as a result of their disappearance. It considered that the formal declaration 
in Bill 170 that Montreal is a French-speaking city distorted the demographic reality and 
was unnecessarily provocative, especially when combined with the amendments to s. 
29.1 of the Charter of the French Language that would make it more difficult in the future 
to acquire “bilingual” status. Those amendments also make it easier to lose that status in 
the event a request is so made pursuant to statutory requirements. Nevertheless, the 
Superior Court emphasized that unwritten constitutional principles could not be used to 
invalidate the exercise of provincial legislative authority clearly provided for in the 
Constitution: 

“[OUR TRANSLATION] THE COURT HAS ALREADY SAID THAT STRUCTURAL OR UNWRITTEN 

RULES CANNOT IMPEDE THE EXERCISE OF A CLEAR PROVISION OF THE CONSTITUTION, 
SUCH AS THAT IN S. 92(8), OR BE USED TO ADD TO THE BODY OF LANGUAGE RIGHTS 
AS ENACTED BY THE FRAMERS OF THE CONSTITUTION. THE UNWRITTEN PRINCIPLE 
PROTECTION OF MINORITIES THEREFORE CANNOT NEUTRALIZE THE LEGISLATOR S 
UNLIMITED POWER OVER MUNICIPAL INSTITUTIONS OR BE USED AS A CONSTITUTIONAL 
BASIS FOR THE CREATION OF A THIRD ORDER OF GOVERNMENT FOR THE PROTECTION 
OF LANGUAGE RIGHTS.“ 


* Ibid. at paragraphs 186-187. 


The Superior Court also distinguished the decision of the Ontario Divisional Court in 
Montfort (The Court of Appeal not having yet rendered its judgment), in part because no 
legislative provision was under scrutiny in the latter. While a purely administrative 
directive issued by an administrative agency might attract the application of an unwritten 
constitutional principle, the same could not be said when the validity of statutory 
provisions is placed in question. Moreover, concluded the Court, municipalities are 
“neutral” institutions and not, like Montfort Hospital, necessary for the defence and 
preservation of an official language minority. In this regard, the Superior Court seemed to 
think that Montfort Hospital was the only location in the province of Ontario where 
medical services in French were available.” Such a proposition allowed the Court to 
stress the availability of bilingual services from the old and new city of Montreal as a 
significant factor in assessing the impact on English-speaking communities of Bill 170. 


The Superior Court’s decision to reject the challenge to the validity of Bills 170 and 
171 was subsequently taken to the Quebec Court of Appeal, which confirmed the lower 
court’s decision and offered its own reasons.*' Noting the widespread use and frequent 
reference to unwritten constitutional principles, the Court of Appeal felt it important to 
return to the Supreme Court decision in which the principles were first enunciated. It 
pointed out that these principles were elaborated in response to specific questions put to 
the Supreme Court in a reference dealing with the hypothetical secession of Quebec 
from Confederation.” The Supreme Court therefore found itself faced with a situation 
where no specific provision in the Constitution could be invoked to fashion a complete 
response to the questions asked.°*° 


In the Court’s view, the unwritten principle of the protection of minorities can not 
easily be removed from the context in which it was originally applied, namely an inquiry 
into what legal principles might be relevant in the event of Quebec separation. It found 
that there is a great difference between using unwritten principles to resolve matters 
regarding which the Constitution is silent and using them to rewrite the existing text of 
the Constitution. In this regard, the Court of Appeal underscored that the Supreme Court 
itself recognized the primacy of the written terms of the Constitution and cautioned 
against the use of unwritten principles to alter its meaning. As the Constitution clearly 
provides for provincial legislative jurisdiction over municipalities (ss. 92(8) of the 
Constitution Act, 1867), arguments presented by the appellants based on unwritten 
principles were misconceived: 


% In the words of the Superior Court: “[our translation] Finally, we must not forget that Montfort Hospital still the only hospital offering 
medical services in French in Ontario, while here the Anglophone community can receive bilingual services outside the plaintiff cities, in 
particular the current City of Montreal. That is why in Montfort the Court relied on the minority protection rule to protect the last and only 
bastion of medical services in French.” /bid. at paragraph 190. 


* Baie d'Urfé v. Quebec (A.G.), Court of Appeal of Quebec, October 16, 2001. Referenced as: [2001] J.Q. no 4821; JEL\2001- 498. 
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Reference re Secession of Quebec [1998[ 2 S.C.R. 217. 
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Supra, note 51, at paragraph 82. 


‘TOUR TRANSLATION] IN ACTUAL FACT, THEY RELY ON THESE RULES NOT TO FILL IN 
GAPS BUT TO DEFEAT THE PROVINCIAL JURISDICTION AND TO ENTRENCH NEW LANGUAGE 
OBLIGATIONS IN MUNICIPAL MATTERS IN THE CONSTITUTION. THEY IGNORE THE 
IMPORTANCE OF THE RESERVATION MADE BY THE SUPREME COURT, WHICH OBSERVED 
THAT RECOGNITION OF THE UNWRITTEN PRINCIPLES CANNOT BE INTERPRETED AS 
CONSTITUTING AN INVITATION TO DISREGARD THE WRITTEN TEXT OF THE 
CONSTITUTION. 5“ 


The Court of Appeal cited extensive case law regarding the scope of provincial 
legislative jurisdiction over municipalities, concluding that any constitutional protection of 
existing municipal structures by virtue of their connection to a given minority would fly in 
the face of their status as creations of provincial law over which provinces have 
complete authority: 


‘TOUR TRANSLATION] IN THE CASE AT BAR THE TOWNS RELIED ON THE RIGHT TO THE 
PROTECTION OF THEIR LANGUAGE, THE VEHICLE OF THEIR CULTURE AND THEIR 
“ENGLISHNESS,” TO USE THE WORD USED BY ONE OF THE LAWYERS, AND A POWERFUL 
SYMBOL OF THE EXISTENCE AND DEVELOPMENT OF THEIR COMMUNITY. THEY WERE 
NOT CLAIMING NEW OR ADDITIONAL LANGUAGE RIGHTS, THEY SAID, SIMPLY THE 
CONTINUANCE OF THE EXISTING MUNICIPAL INSTITUTIONS WHICH ENSURED THAT THOSE 
RIGHTS WOULD BE PRESERVEDAND CONTINUED. THIS ARGUMENT ACCORDINGLY IMPLIES 
RECOGNITION OF THE PERMANENT EXISTENCE OF CERTAIN MUNICIPALITIES AND HENCE 
A LIMITATION ON LEGISLATIVE AUTHORITY PURSUANT TO S. 92(8); SUCH ARGUMENT 
IS CLEARLY INCONSISTENT WITH THE RULE THAT “IN THE CANADIAN LEGAL ORDER . . 
. MUNICIPALITIES REMAIN CREATURES OF PROVINCIAL LEGISLATORS”... IF THE 
APPELLANT'S ARGUMENT WERE ACCEPTED IT WOULD PLACE BEYOND THE SCOPE OF 
THE S. 92(8) POWER A NUMBER OF MUNICIPALITIES WHERE IT COULD BE SHOWN THAT 
THEY PLAY AN IMPORTANT PART IN PROTECTING ANY MINORITY WHATEVER. SUCH A 
CONCLUSION WOULD HAVE A CONSIDERABLE EFFECT ON THE ORGANIZATION OF LOCAL 
GOVERNMENTS IN PRACTICAL TERMS. °° 


Ruling that unwritten constitutional principles could not produce such a result, the 
Court of Appeal then turned toa consideration of whether any specific constitutional 
rights, language or otherwise, might operate so as to limit provincial legislative 
jurisdiction in the case at bar. As to language rights, it pointed out that the original 
linguistic guarantees under section 133 of the Constitution Act, 1867 (applicable to the 
legislature and the courts of Quebec) do not apply in any way to municipal corporations. 
The Court also characterized s. 133 and subsequent language rights entrenched in 
section 16 to 23 of the Canadian Charter of Rights and Freedoms as forming a complete 
code and precise system of rights that the courts may not add to by way of judicial 


* Ibid. at paragraph 92. 


*° Id. at paragraph 122. 


interpretation. To the extent the code was incomplete, reasoned the Court, it fell to 
legislatures to provide whatever statutory relief they considered appropriate. The Court 
of Appeal therefore approved of the caution expressed in the Supreme Court decisions 
in Société des Acadiens and MacDonald with respect to the way language rights should 
be approached: 


“IT IS A SCHEME WHICH, BEING A CONSTITUTIONAL MINIMUM, NOT A MAXIMUM, CAN BE 
COMPLEMENTED BY FEDERAL AND PROVINCIAL LEGISLATION, AS WAS HELD IN THE 
JONES CASE. AND IT IS A SCHEME WHICH CAN OF COURSE BE MODIFIED BY WAY OF 
CONSTITUTIONAL AMENDMENT. BUT IT IS NOT OPEN TO THE COURTS, UNDER THE GUISE 
OF INTERPRETATION, TO IMPROVE UPON, SUPPLEMENT OR AMEND THIS HISTORICAL 
CONSTITUTIONAL COMPROMISE. °° 


To the argument that this cautious approach to the issue of language rights has 
been significantly modified by the Supreme Court decision in Beaulac, the Court of 
Appeal declared: 


‘TOUR TRANSLATION] THE APPELLANTS ARE MISTAKEN WHEN THEY SAY THAT THE 
SUPREME COURT IS NOW URGING US TO LAY ASIDE THE PREVIOUSLY STATED RULES. 
IN BEAULAC, THE SUPREME COURT SAID THAT IT WAS THE EXPRESSLY SPECIFIED 
LANGUAGE RIGHTS THAT SHOULD BE GIVEN A BROAD AND LIBERAL INTERPRETATION. 
CONSEQUENTLY, BEAULAC HAS TO BE PLACED IN ITS CONTEXT, IN WHICH THE COURT 
HAD TO RULE ON THE EXTENT OF THE LANGUAGE RIGHTS SPECIFICALLY ENACTED BY 
S. 530 OF THE CRIMINAL CODE.’”®” 


The Court of Appeal therefore concluded that the proposition that language rights 
should be interpreted liberally and in line with their underlying purposes applied only in 
cases where specific language rights actually existed, and did not empower the courts to 
create new rights where none existed before. It pointed out that in both Supreme Court 
decisions cited in support of a liberal and purposive interpretation of language rights, 
either a statutory provision (section 530 of the Criminal Code) or a specific constitutional 
right (section 23 of the Charter) was at play. In contrast, the appellants in the case at bar 
sought to create an entirely new language right by way of judicial interpretation that 
would immunize certain municipalities from the effects of Bill 170. 


# Quoted from MacDonald v. City of Montreal [1986] 1 S.C.R. 460, at p. 496. See paragraph 135 of the Court of Appeal decision, supra, 
note 51. 


7 Supra, note 51, at paragraph 140. 


sa The Court of Appeal summarized its conclusion in this regard in the following words: “[our translation] By concluding that language rights 
should be given a generous interpretation consistent with their purpose, the Supreme Court did not thereby abandon the rule that it is 
not the courts' function to add to the political compromise on language rights.” /bid. at paragraph 143. 
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While the Court of Appeal rejected the notion that any current constitutional 
language guarantees placed in question the provisions of Bill 170, it went on to consider 
arguments presented by the Commissioner of Official Languages (who had been added 
as an intervener) that ss. 16(3) of the Charter prevents any reduction of existing rights or 
benefits enjoyed by an official language community. The Commissioner took the position 
that section 16 is built upon three fundamental principles: (i) the substantive equality of 
constitutional language rights; (ii) the advancement toward equality of English and 
French; and (iii) the protection of and respect for official language minority communities. 
As ss. 16(3) embodies the commitment of both federal and provincial governments to 
take measures that advance official language equality, any measure that reduces the 
rights or benefits enjoyed by members of an minority official language community would 
be incompatible with it. In other words, where a legislature exercises its powers with 
respect to an official language minority, those powers may only be exercised in a 
manner not unfavourable to the minority. Any measure that reduces current rights and 
benefits would have to be justified as reasonable in a free and democratic society within 
the meaning of section one of the Charter. 


The Commissioner argued that ss. 16(3) thus interpreted operates so as to place in 
question the validity of amendments to s. 29.1 of the Charter of the French Language 
made by Bill 171. In her view, the introduction of the criterion of English mother tongue 
to determine the possible “bilingual” status of a borough or municipality lessens the 
likelihood that such status will be accorded in the future, and increases the likelinood 
that it will be removed from those boroughs or municipalities currently so designated. 
The rights that accrue to a “bilingual” borough or municipality are arguably exercised for 
the benefit of the minority English-speaking community; for example, the right to erect 
signs in both English and French, the right to use English in its name, and the right to 
use English as an internal language of work. Moreover, the legal right of “bilingual” 
boroughs and municipalities to function in English ensures, as a practical result, that 
members of the minority community will have access to municipal services in English. 
Consequently, any reduction in the ability to achieve “bilingual” status will effectively 
diminish the rights and benefits that are currently enjoyed by Anglo-Quebecers. The 
Commissioner therefore argued that provisions in Bill 171 that amend s. 29.1 are 
inconsistent with ss. 16(3) of the Canadian Charter of Rights and Freedoms. 


The Court of Appeal did not directly answer the arguments presented by the 
Commissioner. However, it did find that Bill 171 preserved the “bilingual” status of the 
merged cities by transferring the same status to the boroughs into which they were 
transformed. In this regard, the Court of Appeal declared: 


‘TOUR TRANSLATION] THE APPELLANTS MAINTAINED THAT THE “ANGLOPHONE” TOWNS 
WERE OFFERING FAR MORE EXTENSIVE SERVICES THAN THOSE EXPRESSLY AUTHORIZED 
BY S. 29. 1 AND THE OTHER PROVISIONS OF THE CHARTER OF THE FRENCH LANGUAGE, 
AND THIS IS TRUE. AT THE SAME TIME, BILL 171 DOES NOT ALTER THEIR LEGAL 
POSITION IN ANY WAY, SINCE THE BILINGUAL BOROUGHS RETAIN THE SAME RIGHTS 
AND PRIVILEGES THAT BILINGUAL OR “ANGLOPHONE” TOWNS FORMERLY HAD UNDER 
THE CHARTER OF THE FRENCH LANGUAGE.” °° 


The fact that their jurisdiction was significantly reduced (and so too the scope of 
services they offered to the public) did not seem to be significant to the Court of Appeal 
for purposes of assessing any possible reduction of rights. It further found that the facts 
did not support the allegation that the provincial government intended to use the new 
eligibility criterion to withdraw any “bilingual” status currently enjoyed by boroughs and 
municipalities. It suggested that, should this prove to be the case in the future, the 
arguments presented by the Commissioner might be reconsidered. 


The Court of Appeal also rejected arguments made by the appellants to the effect 
that Bill 170 discriminated against English-speaking Quebecers because it deprived 
them of control over their own municipal corporations, institutions that were essential to 
their cultural and linguistic vitality and development, and important to ensuring the 
delivery of municipal services in English. No such detrimental effects, they argued, were 
felt by the majority French-speaking population of the province. In this regard, the Court 
concluded that the underlying distinction embodied in Bill 170 that had an impact on 
Anglo-Quebecers related to a person’s place of residence and not his language. As 
“place of residence” could not be considered an analogous ground of prohibited 
discrimination under section 15 of the Canadian Charter of Rights and Freedoms, nor fall 
within the notion of “civil status” under the Quebec Charter of Human Rights and 
Freedoms, the equality arguments of the appellants were dismissed. An application to 
the Supreme Court of Canada to appeal this decision was dismissed on December 7, 
2001 (with costs). 


* Ibid. at paragraph 213. 


(II. MINORITY LANGUAGE 
EDUCATION RIGHTS 


1.1 ACCESS TO MINORITY LANGUAGE SCHOOLS 


ELIGIBILITY RULE FOR ACCESS: “MAJOR PART OF 
SCHOOL INSTRUCTION? 


Solski et al. v. A.G. Quebec 


CCESS TO ENGLISH LANGUAGE SCHOOLS IN QUEBEC 


FINDS ITS CONSTITUTIONAL SOURCE IN SS. 23(1)(B) OF 


THE CANADIAN CHARTER OF RIGHTS AND FREEDOMS, 
WHICH RECOGNIZES THE RIGHT OF CITIZENS OF 
CANADA TO EDUCATE THEIR CHILDREN AT THE PRIMARY 
AND SECONDARY LEVEL IN THE OFFICIAL MINORITY 
LANGUAGE OF THE PROVINCE WHERE THEY RESIDE, IF 
SUCH CITIZENS HAVE THEMSELVES RECEIVED THEIR 
PRIMARY SCHOOL INSTRUCTION IN THAT LANGUAGE 
SOMEWHERE IN CANADA.®° THE CHARTER [AT SS. 
23(2)] ALSO PROVIDES A CONTINUITY OF LANGUAGE OF 
INSTRUCTION GUARANTEE DESIGNED TO ENSURE THAT 
ALL CHILDREN IN THE SAME FAMILY HAVE ACCESS TO 


THE SAME LANGUAGE OF INSTRUCTION.°' 


2 
=) 


The actual wording of ss. 23(1)(b) is: "Citizens of Canada...(b) who have received their 
primary school instruction in Canada in English or French and reside in a province where 
the language in which they received that instruction is the language of the English or 
French linguistic minority population of the province, have the right to have their children 
receive primary and secondary school instruction in that language in that province." 


@ 


Section 23(2) states that "Citizens of Canada of whom any child has received or is 
receiving primary or secondary school instruction in English or French in Canada, have the 
right to have all their children receive primary and secondary school instruction in the same 
language.” 
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These constitutional provisions have been embodied in Quebec law under 
subsection 73(1) and (2) of the Charter of the French Language, which provides: 


"THE FOLLOWING CHILDREN, AT THE REQUEST OF ONE OF THEIR PARENTS, MAY RECEIVE 
INSTRUCTION IN ENGLISH: 


(1)A CHILD WHOSE FATHER OR MOTHER IS A CANADIAN CITIZEN AND RECEIVED 
ELEMENTARY INSTRUCTION IN ENGLISH IN CANADA, PROVIDED THAT THAT 
INSTRUCTION CONSTITUTES THE MAJOR PART OF THE ELEMENTARY 
INSTRUCTION HE OR SHE RECEIVED IN CANADA; (EMPHASIS ADDED) 


(2) A CHILD WHOSE FATHER OR MOTHER IS A CANADIAN CITIZEN AND WHO 
HAS RECEIVED OR IS RECEIVING ELEMENTARY OR SECONDARY INSTRUCTION 
IN ENGLISH IN CANADA, AND THE BROTHERS AND SISTERS OF THAT CHILD, 
PROVIDED THAT THAT INSTRUCTION CONSTITUTES THE MAJOR PART OF THE 
ELEMENTARY OR SECONDARY INSTRUCTION RECEIVED BY THE CHILD IN 
CANADA." (EMPHASIS ADDED) 


Reference in these legislative provisions to the "major part" of school instruction has 
no counterpart in the wording of ss. 23(2) of the Charter. The question therefore arises 
as to whether the statutory language and policy underpinning it are compatible with the 
Charter right. 


The last Language Rights Report reviewed the case of So/ski v. Quebec in which 
the Quebec Superior Court ruled that the statutory restriction of language guarantees 
under ss. 23(2) of the Charter violated the Constitution.” 


The Court of Appeal of Quebec has now overturned the lower court decision.” As a 
point of departure, the Court of Appeal emphasized that any analysis of a Charter right 
must be undertaken by reference to its underlying purpose and in light of relevant 
linguistic, philosophical and historical contexts. The Court therefore reviewed in detail 
the work of numerous commissions that had studied and reported on the condition of the 
French language in Quebec and Canada, past statutory frameworks designed to 
promote its use and development as a primary language of school instruction, 
constitutional changes introduced in 1982 and the litigation that subsequently ensued. 


Charter of the French Language, R.S.Q. 1977, C. c-11, ss. 73(1) and (2). The present wording of these two paragraphs was adopted in 
1993 by means of an amending statute: S.Q. 1993, c. 40. 


See LANGUAGE RIGHTS 1999-2000, supra, note 1, at pp. 35-38. 


2 


Solski et al. v. A.G. Quebec, Court of Appeal of Quebec, May 15, 2002; No: 500-09- 010454-007 (500-05-046976-989). Other parties 
with similar challenges to the statutory provisions in question were added as intervenors to the original action begun by Solski. 


® It relied on the Supreme Court decision in À. v. Big M. Drug Mart Ltd. [1985] 1 S.C.R. 295, p. 344. See paragraphs 31 and following of 
the Court of Appeal judgment, ibid. 


This historical synopsis included reference to past economic and social disadvantages 
that French Canadians in Quebec had suffered, as well as the marked tendency of 
immigrants to choose English as a second language for themselves and their children. 
Believing that the use of French in Quebec would inevitably decline in the face of 
demographic and economic pressures, the Quebec government first adopted 
comprehensive legislation in 1974 declaring French to be the official language of the 
province. Access to English language schools was at that time made contingent upon a 
child's sufficient knowledge of English, to be determined by appropriate language testing. 
This eligibility rule (which had proven difficult to implement in a fair and impartial 
manner) was subsequently replaced by relevant provisions in the Charter of the French 
Language (1977) that allowed access only where the mother or father of a child had 
received his or her primary instruction in English in Quebec. Following a court decision‘ 
that interpreted the provision as requiring that the totality of primary instruction be in 
English, the Quebec government modified (1983) the relevant section so as to require 
such instruction to have been only a "major part" of a parent's primary schooling in 
Quebec. This section was ultimately found by the Supreme Court of Canada to be 
contrary to section 23 of the Canadian Charter of Rights and Freedoms in so far as it 
required that the primary school instruction in English have taken place in Quebec.” It 
was in light of that Supreme Court decision that legislative changes were made (1993) 
formally replacing the so-called Quebec clause with the eligibility criteria found in the 
Canadian Charter regarding the language in which a parent received his or her primary 
schooling anywhere in Canada. 


Although the claim of the plaintiffs invoked the specific provisions found in ss. 23(2) 
of the Canadian Charter involving continuity of language of instruction, the Court of 
Appeal felt it important to consider the more general purposes that lay behind section 23 
as a whole. The Court of Appeal therefore quoted from a number of Supreme Court 
decisions, in particular observations made by the Supreme Court in Mahé: 


"THE GENERAL PURPOSE OF S. 23 IS CLEAR: IT IS TO PRESERVE AND PROMOTE THE 
TWO OFFICIAL LANGUAGES OF CANADA, AND THEIR RESPECTIVE CULTURES, BY ENSURING 
THAT EACH LANGUAGE FLOURISHES, AS FAR AS POSSIBLE, IN PROVINCES WHERE IT IS 
NOT SPOKEN BY THE MAJORITY OF THE POPULATION. THE SECTION AIMS AT ACHIEVING 
THIS GOAL BY GRANTING MINORITY LANGUAGE EDUCATIONAL RIGHTS TO MINORITY 
LANGUAGE PARENTS THROUGHOUT CANADA. 


® See Campisi v. Quebec (A.G.) [1977] S.C. 1067, at pp. 1075-1076. 


” Attorney General v. Quebec Protestant School Boards [1984] 2 S.C.R. 66. 
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My REFERENCE TO CULTURES IS SIGNIFICANT: IT IS BASED ON THE FACT THAT ANY 
BROAD GUARANTEE OF LANGUAGE RIGHTS, ESPECIALLY IN THE CONTEXT OF EDUCATION, 
CANNOT BE SEPARATED FROM A CONCERN FOR THE CULTURE ASSOCIATED WITH THE 
LANGUAGE. LANGUAGE IS MORE THAN A MERE MEANS OF COMMUNICATION, IT IS PART 
AND PARCEL OF THE IDENTITY AND CULTURE OF THE PEOPLE SPEAKING IT...'°° 


lt also quoted with approval observations made by the Supreme Court in 1984 to 
the effect that section 23 was motivated by a desire "...to adopt a general rule 
guaranteeing the Francophone and Anglophone minorities in Canada an important part 
of the rights which the Anglophone minority in Quebec had enjoyed with respect to the 
language of instruction before Bill 101 was adopted"® It concluded that the specific 
wording of ss. 23(2), in particular the expression "has received or is receiving primary 
school instruction in English or French in Canada", must be interpreted in light of the 
general purposes that motivated the adoption of section 23 as a whole. 


Having reproduced various portions of past Supreme Court decisions, the Court of 
Appeal went on to express its concern that arguments made by the plaintiffs would 
essentially establish a principle of freedom of choice in language of instruction in 
Quebec: 


"[OUR TRANSLATION] THE RESPONDENTS AND THE INTERVENERS ARGUED THAT IT WILL 
ONLY BE NECESSARY FOR ONE OF THEIR CHILDREN TO HAVE RECEIVED OR BE RECEIVING 
INSTRUCTION IN ENGLISH IN QUEBEC AT SOME POINT IN HIS OR HER SCHOOL CAREER 
FOR THE CHILD TO ACQUIRE AN ABSOLUTE RIGHT TO PURSUE THAT INSTRUCTION IN 
THE PUBLIC SYSTEM PROVIDED FOR THE ANGLOPHONE MINORITY IN QUEBEC, AND 
THAT THE RIGHT WOULD EXIST FOR THE CHILD'S BROTHERS AND SISTERS AND THEIR 
DESCENDANTS, HOWEVER LONG THE PERIOD OF INSTRUCTION RECEIVED LASTED.. 7° 


Referring to the lower court decision, the Court of Appeal declared: ; 


"TOUR TRANSLATION] THE JUDGMENT A QUO ESSENTIALLY, AS THE APPELLANT ARGUED, 
ENSHRINES THE UNPRECEDENTED RIGHTS OFALL PARENTS TOCHOOSE THEIR CHILDREN'S 
LANGUAGE OF INSTRUCTION, WHEN THE FRAMERS OF THE CONSTITUTION CLEARLY 
INTENDED NOT TO GIVE LANGUAGE RIGHTS THAT SCOPE. THE INTERPRETATION GIVEN 
BY THE JUDGE WOULD ALLOW QUASI-AUTOMATIC ACCESS TO ENGLISH SCHOOLS IN 
QUEBEC FOR CHILDREN OF THE FRANCOPHONE MAJORITY OR OF ALLOPHONES WHO 
WOULD COMPLETE A BRIEF PERIOD IN THE PRIVATE ENGLISH SCHOOLS THAT RECEIVE 


* Quoted from Mahe v. Alberta [1990] 1 S.C.R. 342, p. 362. Reproduced at paragraph 49 of the Court of Appeal judgement, 
supra, note 64. 


® A.G. (Que.) v. Quebec Protestant School Boards [1984] 2 S.C.R. 66, p. 84. A more extensive quote of the Supreme Court is reproduced 
at paragraph 51 of the Court of Appeal judgement, ibid. 


Supra, note 64, at paragraph 53. 


NO GRANTS SO THEY COULD BE ELIGIBLE FOR PUBLIC OR PRIVATE GRANT-AIDED 
SCHOOLS. THIS INTERPRETATION AND ITS CONSEQUENCES CERTAINLY RUN CONTRARY 
TO THE OBJECTIVE OF S. 23, ACCENTUATING STILL FURTHER THE IMBALANCE EXISTING 
BETWEEN FRANCOPHONE AND ANGLOPHONE GROUPS IN CANADA, IN A NORTH 
AMERICAN CONTEXT THAT IS VERY LARGELY DOMINATED BY ENGLISH." 


The Court of Appeal would appear to view one of the purposes behind section 23 
as related to protecting the position of the French language in Quebec, despite the fact 
that French is the majority language of the province. In this regard, it ties the 
interpretation of section 23 to the presumed collective rights of the French majority in 
Quebec: 


"TOUR TRANSLATION] IN THE COURT'S VIEW, AS ALREADY STATED, LANGUAGE RIGHTS 
ARE SPECIFIED IN THE CONSTITUTION IN ORDER TO PROTECT THE OFFICIAL LANGUAGE 
MINORITIES IN CANADA. OF COURSE IT IS FOR EACH INDIVIDUAL TO CLAIM HIS OR HER 
RIGHT TO BE EDUCATED IN THE MINORITY LANGUAGE IF HE OR SHE MEETS THE 
CONSTITUTIONAL CRITERIA, BUT THE FACT REMAINS THAT IN CANADALANGUAGE RIGHTS, 
IF WE LOOK AT THEIR HISTORICAL AND SOCIOLOGICAL BACKGROUND, ARE FIRST AND 
FOREMOST COLLECTIVE RIGHTS (BASED ON A COMMUNITY). 


IN ENACTING S. 23(2), THE FRAMERS OF THE CONSTITUTION WERE AWARE OF THE 
SITUATION EXISTING IN QUEBEC AT THAT TIME AND THE STATED NEED TO ENSURE THAT 
FRENCH WOULD CONTINUE TO EXIST IN THE TERRITORY OF QUEBEC. ”? 


As mentioned above, the Court of Appeal was apparently concerned about giving 
an interpretation to ss. 23(2) that would have allowed members of the French-speaking 
majority of Quebec to gain access to English public schools by enrolling a child for a 
short period of time in an English language private school (not subject to the relevant 
provisions of the Charter of the French Language) and then claiming a constitutional 
right to that child's enrollment in the public school sector serving the minority English 
community. This was in fact the situation of one of the intervenors who had been joined 
to the original So/ski action, a mother who had received her primary and secondary 
education in French in Quebec. Deference to the collective rights of the French majority 
is also reflected in the Court of Appeal's view that: 


"TOUR TRANSLATION] THE CANADIAN CHARTER DOES NOT SPECIFY THE EXTENT OF 
INSTRUCTION RECEIVED IN ORDER TO ENJOY ACCESS TO EDUCATION IN ONE LANGUAGE 
OR ANOTHER. THE QUEBEC LEGISLATOR, FOR ITS PART, HAS PERFORMED ITS 
CONSTITUTIONAL DUTY REGARDING EDUCATION IN ENGLISH AND HAS BEEN MORE 
SPECIFIC IN DRAFTING THE LEGISLATION. AS THE QUEBEC LEGISLATOR HAS EXCLUSIVE 


” Ibid. at paragraph 55. 


7 Id. at paragraphs 77-78. 


JURISDICTION OVER EDUCATION, THERE WAS NO REQUIREMENT THAT BOTH PIECES OF 
LEGISLATION BE IDENTICAL IN EVERY RESPECT. "* 


The Court of Appeal also found inspiration in past pronouncements of the Supreme 
Court of Canada declaring language rights to be a unique species of right based on a 
political compromise that should not be lightly interfered with by the courts.” 


The Court of Appeal also identified factors that appear more significant when 
interpreting ss. 23(2) of the Charter. It pointed out that the framers of ss. 23(2) must 
have had in mind the situation of children who had not yet completed their schooling, as 
well as the principle of inter-provincial mobility found in section 6 of the same Charter. 
The Court therefore concluded that the framers were concerned to ensure that a child 
who changed his or her province of residence would be able to continue his or her 
schooling in the official language in which it was commenced. Although the Court of 
Appeal acknowledged that a sister court in Ontario (Court of Appeal of Ontario) had 
ruled that inter-provincial movement was not essential to invoking ss. 23(2) rights, it 
distinguished that decision on the basis that no illegality was involved in the Ontario case 
with respect to minority school enrollment.” In the case before it (as it regarded Solski), 
the children in question attended an English-language school in 1997 and completed 
grade 7 without the requisite ministerial permit. The Court of Appeal therefore refused to 
apply the decision in the Ontario case to a situation where the attendance of children at 
an English-language public school in Quebec was tainted, in its view, with illegality. 


Application for leave to appeal this decision was subsequently filed before the 
Supreme Court of Canada on behalf of the intervener Edwidge Casimir.” 


ELIGIBILITY RULE: “LANGUAGE OF INSTRUCTION 
OF A PARENT” 
Gosselin (tuteur de) et al. v. Quebec (Attorney General) 


The eligibility rules for access to English-language public schools in Quebec based 
on the language of schooling of a parent have also been challenged as contrary to 
equality rights found in section 10 of the Quebec Charter of Human Rights and 


Id. at paragraph 64. 


= 


The Court of Appeal quoted approvingly from the Supreme Court decision in Société des Acadiens du Nouveau-Brunswick Inc. v. 
Association of Parents for Fairness in Education in Education [1986] 1 S.C.R. 549, p. 578. See Court of Appeal decision at paragraph 
58. However, this is the very passage disapproved of by the Supreme Court in R. Beaulac [1999] 1 S.C.R. 768. 


© The Ontario decision referred to is: Abbey v. Essex County Board of Education, (1999) 42 O.R. (3rd) 481 (Ontario Court of Appeal). For 
a more complete discussion of this case see Language Rights Report, supra, note 1, pp. 33-35. 


3 


See Application for Leave to Appeal (Edwidge Casimir, Applicant); Section 40(1) of the Supreme Court Act, Rule 25; No. 29297, filed 
August 13, 2002. Although the original plaintiffs (the Solski parents) had abandoned further legal action prior to the Court of Appeal 
decision, the case had been continued by interveners Casimir and Lacroix. 
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Freedoms.” It was argued by a group of ten plaintiffs, all but two of whom had been 
educated in French in Quebec, that the exclusion of their children from enrollment in 
English public schools constituted discrimination against them based on their civil status. 


In rejecting the plaintiffs' arguments, the Court of Appeal first dealt with the issue of 
equality of treatment from a constitutional point of view. It pointed out that language 
rights by their very nature must be distinguished from fundamental rights that are 
universal in character, quoting from the Supreme Court decision in Beaulac: 


"IT IS ALSO USEFUL TO RE-AFFIRM HERE THAT LANGUAGE RIGHTS ARE A PARTICULAR 
KIND OF RIGHT, DISTINCT FROM THE PRINCIPLES OF FUNDAMENTAL JUSTICE. THEY 
HAVE A DIFFERENT PURPOSE AND A DIFFERENT ORIGIN. '”° 


The Court of Appeal also emphasized that the Supreme Court had recognized 
(when considering equality rights under section 15 of the Canadian Charter of Rights 
and Freedoms) that special status had in effect been recognized for members of minority 
official language communities by virtue of section 23 of the Canadian Charter of Rights 
and Freedoms: 


"_.. THE SECTION (23) IS, IF ANYTHING, AN EXCEPTION TO THE PROVISIONS OF SS. 15 
AND 27 IN THAT IT ACCORDS THESE GROUPS, THE ENGLISH AND THE FRENCH, SPECIAL 
STATUS IN COMPARISON TO ALL OTHER LINGUISTIC GROUPS IN CANADA. AS THE 
ATTORNEY GENERAL FOR ONTARIO OBSERVES, IT WOULD BE TOTALLY INCONGRUOUS 
TO INVOKE IN AID OF THE INTERPRETATION OF A PROVISION WHICH GRANTS SPECIAL 
RIGHTS TO A SELECT GROUP OF INDIVIDUALS, THE PRINCIPLE OF EQUALITY INTENDED 
TO BE UNIVERSALLY APPLICABLE TO "EVERY INDIVIDUAL”? 


As the provisions in the Charter of the French Language use the very category of 
persons set out in section 23 of the Canadian Charter of Rights and Freedoms (i.e. a 
parent who received his or her primary instruction in the minority official language of the 
province where they currently reside), the Court of Appeal determined that such 
provisions could no more breach the principle of equality than the terms of the 
Constitution itself.® 


7 Gosselin (tuteur de) et al. v. Quebec (Attorney General), Court of Appeal of Quebec, May 15, 2002; [2002] J.Q. no 1126; JEL\2002-418. 
7% Ibid. at paragraph 24. The Court of Appeal was quoting from FA. v. Beaulac [1999] 1 S.C.R. 768, p. 792. 
” Id. at paragraph 23, quoting from the Supreme Court decision in Mahé v. Alberta [1990] 1 S.C.R. 342, p. 369. 


® Id. at paragraphs 27-28. 


The Court of Appeal would have dismissed the allegations of discrimination on this 
basis alone: 


"JOUR TRANSLATION] AS ALREADY MENTIONED, THIS CONTEXT LEADS THE ATTORNEY 
GENERAL TO SAY THAT, WITH S. 73 OF THE CHARTER OF THE FRENCH LANGUAGE, 
THE QUEBEC LEGISLATOR HAS DISCHARGED ITS CONSTITUTIONAL DUTY TO GIVE EFFECT 
TO THE EDUCATION RIGHTS OF THE ANGLOPHONE MINORITY IN QUEBEC BY REPRODUCING 
THE SAME CATEGORIES OF PERSONS AS THOSE LAID DOWN BY THE FRAMERS OF THE 
CONSTITUTION IN S. 23 OF THE CANADIAN CHARTER. HOW COULD THE QUEBEC 
LEGISLATOR HAVE BEEN GUILTY OF DISCRIMINATION BY ACTING IN CONFORMITY WITH 
THE CANADIAN CHARTER . .. THE APPEAL SHOULD THEREFORE BE DISMISSED ON 
THIS GROUND. "®’ 


With respect to arguments that the distinction made was one based on the civil 
status of the children involved, the Court of Appeal adopted the reasoning of the lower 
court: 


"OUR TRANSLATION] THE PARENT'S LANGUAGE OF EDUCATION IS ONLY THE MEANS 
OF ESTABLISHING THE POSSIBLE LANGUAGE OF THE CHILD. A VERY YOUNG CHILD 
SPEAKS ITS FIRST WORDS IN THE LANGUAGE USED BY ITS PARENTS TO COMMUNICATE 
WITH HIM OR HER. AS A RESULT THE LANGUAGE SPOKEN WITH THE PARENTS IS 
GENERALLY THE CHILD'S LANGUAGE . . . CONSEQUENTLY, THE REAL EFFECT OF THE 
DISTINCTION IS TO DETERMINE THE CHILD'S LANGUAGE, NOT TO EXCLUDE THE CHILD 
FOR A REASON HAVING TO DO WITH CIVIL STATUS. *? 


As the eligibility criterion in question essentially seeks to determine the mother 
tongue of a child, it could not be said to be discriminatory (based on civil status) under 
the Quebec Charter of Human Rights and Freedoms. Moreover, reasoned the Court, the 
right to equality under the Quebec Charter is not a free-standing right but one that is 
linked to other rights and freedoms protected thereunder. In this regard, the plaintiffs had 
failed to show that they had suffered discrimination in the enjoyment of any of the rights 
and freedoms protected under section 10 of the Quebec Charter. 


The plaintiffs had also invoked, unsuccessfully, various international treaties to 
support their claim of discrimination. As to the /nternational Covenant on Political and 
Civil Rights, the Court of Appeal pointed out that the Charter of the French Language 
was justified as a measure intended to correct the disadvantaged position of French, and 
thus could not be said to violate the Covenant. In addition, the Court emphasized that 
decisions of the Human Rights Committee of the UN constituted recommendations only 
and were not binding on member States. The Court also dismissed arguments based on 


*\ Ibid. 


# Ibid. at paragraph 38. 


the International Convention of the Rights of Children, concluding that the provisions of 
the latter in no way applied to the facts and issues raised in the case before it. The 
plaintiffs have sought leave to appeal this decision to the Supreme Court of Canada. 


ADMINISTRATIVE PROCEDURES AND JURISDICTION FOR 
DETERMINING ACCESS 


Casimir v. A.G. Quebec] Zorilla v. A.G. Quebec] Okwuobi v. A.G. Quebec 


Litigation surrounding the constitutional validity of section 73 of the Charter of the 
French Language has also raised important jurisdictional issues relevant to 
administrative procedures now in place for determining access to English-language 
public schools. Parents wishing to enrol children in such schools are required to make 
application to the relevant school board along with supporting documentation required 
by-law. The request and documentation are then transmitted to a person designated by 
the Minister of Education who is authorized to determine if the applicant is eligible to 
register a child in an English-language public school. If so, a certificate of eligibility is 
issued. Where a claim is denied, provision is made to appeal the decision to a 
committee of three members appointed by the government after consultation with 
organizations deemed most representative of parents, teachers, school boards, school 
administrators and socio-economic groups. Decisions of the review committee may be 
contested before the Tribunal administratif du Quebec (TAQ), an administrative tribunal 
empowered to determine questions of fact and law. 


Several recent cases focus on the rights of parents to initiate legal action in the 
Quebec Superior Court prior to commencing or completing application to a designated 
person, appeals to the review committee and proceedings before the TAQ. More 
specifically, three separate applications were made to the Superior Court for interlocutory 
and permanent declaratory and injunctive relief pursuant to ss. 24(1) of the Canadian 
Charter of Rights and Freedoms for violation of rights under ss. 23(2), but before 
administrative remedies provided for under Quebec law had been fully exhausted. These 
cases form the basis for a current application for leave to appeal to the Supreme Court 
of Canada,® following the decision of the Quebec Court of Appeal to dismiss the 
applications filed in the Superior Court on jurisdictional grounds. 


® Gosselin, et al. v. A.G. of Quebec (Minister of Education); Application for leave to appeal No. 29298, filed August 13, 2002. 


* See Revised Regulations of Quebec 1981, C-11, r. 4.2 - Regulation respecting requests to receive instruction in English. Amended by 
Order in Council 1758-93, December 8, 1993 - (1993) G.O., 8897 (eff. 94-01-06) 


Re 


* Edwidge Casimir (applicant) v. A.G. Quebec (Minister of Education)(respondent) and Consuelo Zorrilla (applicant) v. A.G. Quebec 


(respondent) and Ikechukwu Okwuobi (applicant) v. A.G. Quebec (Minister of Education)(respondent); filed August 13, 2002; Docket No. 
29299. 
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In each of the three cases, the designated person under the Charter of the French 
Language had determined that the children in question were not eligible for English- 
language education. 


The Quebec Court of Appeal dismissed the applications for declaratory and 
injunctive relief before the Superior Court, ruling that the TAQ had exclusive jurisdiction 
to determine all legal and factual issues related to the rules governing access to English- 
language schools, including any possible remedies that might be available under section 
24 of the Canadian Charter of Rights and Freedoms.* The applicants have finally sought 
leave to appeal this decision to the Supreme Court of Canada. 


* The Court of Appeal decision was released on May 15, 2002 and was applied to all applications then pending on the facts in Casimir, 
Zorrilla and Okwuobi. The specific decision of the Court of Appeal in Casimir is filed under the docket number 500-09-010417-004. The 
Court of Appeal decision also effectively overturned a previous Superior Court decision favourable to the application of Zorrilla issued 
March 7, 2001 and filed under docket number 500-05-062118-003; and reported as [2001] J.Q. no 867 JEL\2001-125. 
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3.2 ENFORCEMENT OF COURT ORDERS RELATING OF THE 
ESTABLISHMENT OF MINORITY LANGUAGE SCHOOL 


DOUCET-BOUDREAU V. NOVA SCOTIA (DEPT. OF EDUCATION) 


Our previous Language Rights Report reviewed a decision of the Nova Scotia 
Supreme Court on issues relevant to the establishment of homogeneous minority 
language schools.’ The decision found in favour of Francophone parents in five different 
regions of the province who had struggled for years to see the implementation of fully 
French-language educational programs dispensed in school facilities devoted to that 
purpose. At the time he issued orders for the establishment of homogeneous schools in 
those regions, together with a time frame within which this was to be accomplished, the 
presiding judge acceded to the request of the parents (applicants before the court) and 
declared that he would retain jurisdiction over the case. He also scheduled a further 
appearance before him for some six weeks later, at which time the Department of 
Education (respondent before the court) was to report on the status of their efforts to 
implement his orders. He indicated to Departmental representatives that they were to 
use “their best efforts” to comply. The Department of Education ultimately contested the 
validity of the judge’s decision to retain jurisdiction and sought review of the matter by 
the Court of Appeal. 


By majority judgement, the Nova Scotia Court of Appeal has overturned the trial 
judge’s decision to retain jurisdiction in the case and to preside over a series of hearings 
about what steps the province might have taken to implement his original orders.® At the 
outset, the Court of Appeal emphasized that the merits of the lower court decision 
regarding section 23 Charter rights were not at issue. Nor did any of the parties 
challenge the remedy issued by the lower court that required the province to use its best 
efforts to provide homogeneous French-language schools and programmes within the 
time frames set out in the various orders. 


As to retention of jurisdiction, the Court of Appeal came to the following conclusion: 


“THE EFFECT OF THE COMMON LAW PRINCIPLE OF FUNCTUS OFFICIO AND THE 
PROVISIONS OF THE JUDICATURE ACT MAKE IT CLEAR THAT THE TRIAL JUDGE, HAVING 


® Doucet-Boudreau v. Nova Scotia (Minister of Eduction), (2000) 185 N.S.R. (2nd) 246 (N.S. Supreme Court). For a review of this decision 
see: LANGUAGE RIGHTS REPORT 1999-2000, supra, note 1, at pp. 28-33. 


* The Court of Appeal identified three “reporting sessions” that took place between the date of the trial judge’s decision (June 15, 2000) 
and the date of the order giving effect to that decision (December 14, 2000). A forth session occurred on March 23, 2001, and a fifth was 
scheduled for August 10th of the same year. It described these sessions in the following words: “Prior to each reporting session the trial 
judge directed the Province to file an affidavit from the appropriate official at the Department of Education setting out the department's 
progress in complying with the trial judge's decision. The trial judge permitted the respondents and CSAP to cross-examine the 
government official on his affidavits. He also permitted the respondents and CSAP to adduce evidence, including rebuttal evidence. All 
this was done without any application seeking particular relief, and, therefore, there was nothing to define the parameters of the reporting 
session. Further, all this was done over the objections of counsel for the appellant claiming that the trial judge had no jurisdiction to 
conduct these reporting sessions, that the trial judge was functus officio, that there was no fresh proceeding before him, and that the trial 
judge was powerless to make any order without such fresh proceedings.” See paragraph 15 of the judgment, infra. 
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RENDERED HIS DECISION ON THE ISSUE THAT WAS BEFORE HIM, AND HAVING ISSUED 
AN ORDER GIVING EFFECT TO THAT DECISION, HAS NO FURTHER JURISDICTION WITH 
RESPECT TO THE PARTIES, SAVE WHATEVER JURISDICTION HE MAY HAVE, AS A JUDGE 
OF THE SUPREME COURT OF NOVA SCOTIA, TO HEAR A FURTHER APPLICATION BY 
ONE OR MORE OF THE PARTIES WITH RESPECT TO A MATTER THAT MIGHT ARISE AS A 
RESULT OF HIS DECISION AND ORDER.’®? 


The Court of Appeal pointed out that any difficulties regarding enforcement of an 
order can be dealt with by way of a new application to the Supreme Court. It 
characterized the subsequent hearings held before the trial judge as “reporting sessions” 
that were wholly unrelated to a proper application before the court: 


“FROM MY REVIEW OF THESE POST-HEARING REPORTING SESSIONS IT APPEARED TO 
ME AS IF THE TRIAL JUDGE WAS ACTING AS A “REFEREE’OVER ISSUES THAT WERE 
RAISED CONCERNING, AMONG OTHER THINGS, THE TYPE OF CONSTRUCTION OF THESE 
SCHOOL FACILITIES, WHETHER THEY WOULD BE NEW SCHOOL FACILITIES OR THE 
RENOVATION OF EXISTING BUILDINGS, SUBMISSIONS WITH RESPECT TO OTHER SCHOOL 
FACILITIES WHICH WERE NOT PART OF THE ORIGINAL APPLICATION, AND EXTENDING 
TO SUCH MINUTE DETAIL AS, FOR EXAMPLE, THE TYPE OF VENTILATION SYSTEM WHICH 
WOULD BE INCLUDED IN THE SCHOOL FACILITIES. IN CONDUCTING THESE REPORTING 
SESSIONS, THE TRIAL JUDGE WAS ACTING MORE IN THE CAPACITY OF AN ADMINISTRATOR 
THAN AS A JUDGE. °° 


The Court of Appeal also rejected the notion that the authority of a court under 
subsection 24(1) of the Charter to issue “such remedy as the court considers appropriate 
and just in the circumstances” superseded principles found in common law or provisions 
set out in the Judicature Act of Nova Scotia. It reviewed case law relevant to the 
innovative types of remedies issued under section 24 in the past, concluding that in no 
instance did a remedy that was issued override the principle of functus officio. In all 
cases cited, the Court ruled, there had been no issue left undecided following the 
disposition of the litigation and issuance of a remedy. It therefore concluded that “...while 
it is true that courts of competent jurisdiction have broad and wide ranging powers to 
fashion appropriate remedies under s. 24(1) of the Charter - and have even been 
encouraged to be creative in so doing - the Charter does not extend the jurisdiction of 
these courts from a procedural point of view. Ordering a remedy is one thing. Providing 
for its enforcement is quite another.”*' 


*  Doucet-Boudreau v. Nova Scotia (Department of Education), Court of Appeal of Nova Scotia, June 26, 2001, at paragraph 24. 
Referenced as [2001] N.S.J. No. 240/2001 NSCA 104; Docket: CA 168059. With respect to strictly statutory provisions, the Court found: 
“There is no provision in the Judicature Act which authorizes a trial judge who has decided the matter between the parties, and has 
issued an order with respect thereto, to retain any further jurisdiction in the case in order to be able to determine that there will be 
compliance with his order, and to that end to direct a party to file affidavits with him setting forth the status of that party’s efforts to 
comply with his decision and order.” See paragraph 23. 


% /bid. at paragraph 16. 


The Court of Appeal also stressed the importance of maintaining harmonious 
relations between the judicial and other branches of government. It found that the 
“continuous post-trial intervention by the trial judge” into matters that properly belonged 
to the “administrative branch of government’ was “unnecessary and unwarranted”, given 
the absence of any evidence that the government would not comply with the trial judge’s 
decision and due to enforcement procedures available to a party alleging 
noncompliance. 


A dissenting judge in the Court of Appeal took a different view as to whether the 
decision of the trial judge was so final as to constitute a conclusion to the proceedings, 
thus rendering him functus officio. He found that there were two elements to the trial 
level decision: one dealing with a declaration regarding section 23 rights; and the other 
being a “gently-phrased” mandatory injunction requiring the best efforts on the part of 
governmental authorities to give effect to those rights. It was this second element that 
essentially prolonged the jurisdiction of the trial judge: 


“THIS CREATIVE BLENDING OF DECLARATORY AND INJUNCTIVE RELIEF WITH A MEANS 
OF MEDIATION APPEARS TO ME TO BE OF THE VERY ESSENCE OF THE KIND OF REMEDY 
COURTS ARE ENCOURAGED TO SEEK PURSUANT TO S. 24(1) TO GIVE LIFE TO CHARTER 
RIGHTS. THE MANDATORY INJUNCTION ELEMENT SUGGESTS A REQUIREMENT FOR A 
DEGREE OF CONTINUING SUPERVISION, AND THE JUDGMENT CANNOT BE SAID TO BE 
FINAL, NOR THE JUDGE FUNCTUS, UNTIL THAT REQUIREMENT HAS BEEN FULFILLED. 
COURTS HAVE TRADITIONALLY AVOIDED GRANTING MANDATORY INJUNCTIONS NOT FOR 
LACK OF JURISDICTION, BUT FOR POLICY REASONS RELATED TO THE ONEROUS DUTIES 
THEY INVOLVE. IN MY VIEW JUSTICE LEBLANC WAS ENTITLED TO KEEP HIS JUDGMENT 
FROM BECOMING FINAL, AND TO REMAIN SEIZED WITH JURISDICTION, BY THE SIMPLE 
EXPEDIENT OF DECLARING THAT HE WAS DOING SO. IF THIS IMPARTED QUALITIES OF 
AN INTERIM ORDER TO THE PRECEDING PROVISIONS, IT WOULD NOT BE REMARKABLE. *? 


Since a judge’s power to issue injunctive relief does not depend upon the Charter 
itself, reasoned the dissenting judge, there was no need to consider the issue of whether 
section 24 of the Charter could be said to supersede the common law principle of 
functus officio or provisions in the Nova Scotia Judicature Act. He laid emphasis on the 
pragmatic approach reflected in the trial judge’s decision to combine elements of 
declaratory and injunctive relief with a machinery for mediation, one that depended for 
success on an already existing good faith and degree of cooperation of all the parties 
involved in the litigation. Had this cooperation not been there and had the remedy he 
fashioned failed, questions might then have arisen as to whether the trial judge had the 
authority to issue a further order independently of a formal application for compliance 
with his decision. 


* /d. at paragraph 39. 
# Id. at paragraph 70. 


The judgment of the Court of Appeal has now been appealed to the Supreme Court 
of Canada. As intervener, the Commissioner of Official Languages has taken the position 
that subsection 24(1) of the Charter authorizes a court of competent jurisdiction to retain 
jurisdiction over parties for the purposes of monitoring whether parties have taken steps 
to implement section 23 rights. 


LANGUAGE RIGHTS 
BEFORE THE COURTS 


4,1 CRIMINAL LAW PROCEEDINGS 


LANGUAGE OF CHARGES 
R. v. Boutin 


TATE OBLIGATIONS REGARDING THE LANGUAGE IN WHICH 
CHARGES ARE LAID AGAINST AN ACCUSED PERSON WERE 
RE-EXAMINED RECENTLY BY THE SUPERIOR COURT IN 
ONTARIO IN THE CASE OF RA. V. BOUTIN. THE FACTS 
OF THE CASE INVOLVE CHARGES SET OUT INA 
BILINGUAL INFORMATION FORM WHERE THE PARTICULARS 
OF THE OFFENCE HAD BEEN ADDED BY A LAW 
ENFORCEMENT OFFICER IN ENGLISH ONLY. THE 
ACCUSED PERSONS SUBSEQUENTLY INFORMED THE 
CROWN OF THEIR DESIRE TO HAVE A BILINGUAL TRIAL. 
AS A RESULT, THEY WERE PROVIDED WITH A FRENCH 
TRANSLATION OF THE ENGLISH PARTICULARS FOUND ON 
THE BILINGUAL INFORMATION FORM.°' AT TRIAL, THE 
ACCUSED SUCCESSFULLY ARGUED THAT THE FRENCH 
TRANSLATION, WHICH HAD NOT BEEN SWORN UNDER 
OATH, WAS INADEQUATE IN LIGHT OF THE INTERPRETIVE 
PRINCIPLES DEVELOPED BY THE SUPREME COURT OF 
CANADA IN THE BEAULAC DECISION AND THEREFORE 
NULL AND VOID. HOWEVER, THE TRIAL LEVEL DECISION 


HAS NOW BEEN OVERTURNED BY THE SUPERIOR COURT. 


% R. v. Boutin, Superior Court of Justice (Ontario), June 7, 2002; [2002] O.J. No 2245. 
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In dealing with the issues raised by the case, the Superior Court made reference to 
section 133 of the Constitution Act, 1867, which provides that either English and French 
"may be used by any Person or in any Pleading or Process in or issuing from any Court 
of Canada established under this Act, and in or from all or any of the courts of Quebec." 
While this constitutional provision does not apply to the courts of Ontario, the Superior 
Court viewed it, and the case law related to it's interpretation, as having a bearing upon 
the issues in Boutin. That interpretation clearly established that the freedom to use either 
official language before the designated courts imposed no obligations on government to 
ensure that such courts could operate directly in the language chosen by an accused 
person. In short, the language rights protected by section 133 "...are those of litigants, 
counsel, witnesses, judges and other judicial officers who actually speak, not those of 
parties or others who are spoken to; and they are those of writers or issuers of written 
pleadings and processes, not those of the recipients or readers thereof."“ 


While the scope of section 133 is limited, more extensive language rights are now 
provided for in the Criminal Code at sections 530 and 530.1. Subsection 530(1) provides 
that where an accused whose language is one of the official languages of Canada makes 
an application (within the time limits therein set out), an order shall be made directing that 
"the accused be tried before a justice of the peace, provincial court judge, judge or judge 
and jury, as the case may be, who speak the official language of Canada that is the 
language of the accused or, if the circumstances warrant, who speak both official 
languages of Canada." A similar order may issue, on the application of an accused under 
subsection 530(2), establishing the language of trial as a function of the official language in 
which an accused can best give testimony. As to section 530.1, it sets out in detail the 
rights and obligations that apply when a trial is being conducted in the preferred official 
language of an accused. The Superior Court in Boutin referred to a number of paragraphs 
under section 530.1 that had a bearing upon the resolution of issues before it: 


"(A) THE ACCUSED AND HIS COUNSEL HAVE THE RIGHT TO USE EITHER OFFICIAL 
LANGUAGE FOR ALL PURPOSES DURING THE PRELIMINARY INQUIRY AND TRIAL OF THE 
ACCUSED; 


(F) THE COURT SHALL MAKE INTERPRETERS AVAILABLE TO ASSIST THE ACCUSED, HIS 
COUNSEL OR ANY WITNESS DURING THE PRELIMINARY INQUIRY OR TRIAL, 

(G) THE RECORD OF PROCEEDINGS DURING THE PRELIMINARY INQUIRY OR TRIAL SHALL 
INCLUDE 


(11) ANY DOCUMENTARY EVIDENCE THAT WAS TENDERED DURING THOSE 
PROCEEDINGS IN THE OFFICIAL LANGUAGE IN WHICH IT WAS TENDERED." 


* See MacDonald v. City of Montreal [1986] 1 S.C.R. 460, p. 496. The facts of the MacDonald case concerned an English-speaking 
Montrealer who was issued a unilingual French summons to appear in Municipal Court to answer to charges of having violated a city by- 
law. He contested the jurisdiction of the court to proceed against him on the basis that the summons had violated his constitutional rights 
to use English before the courts of Quebec as protected under section 133 of the Constitution Act, 1867. It was in this context that the 
Supreme Court had determined that a unilingual French summons did not violate section 133, and that the rights protected thereunder 
apply to those who issue processes, not to those who receive them. 
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It also referred to ss. 841(3) of the Criminal Code, which provides that: "any pre- 
printed portions of a form (set out in Part XXVII of the Code) varied to suit the case or of 
a form to the like effect shall be printed in both official languages." 


The Superior Court pointed out that the Ontario Court of Appeal in a previous 
decision had already determined that these statutory provisions did not oblige the police 
to provide a sworn translation of particulars set out in an information, although other 
constitutional rights to a fair and equitable trial would oblige the Crown, on demand of 
the accused, to translate the particulars into his preferred official language.” The 
Superior Court rejected arguments to the effect that the Supreme Court decision in 
Beaulac had effectively overturned the past reasoning of the Court of Appeal. 
Statements in the Beaulac decision that a liberal interpretation of section 530 required 
courts hearing criminal matters to be institutionally bilingual could not be extended to 
oblige police officers to swear to criminal particulars in both official languages. The 
Superior Court pointed out that the accused's comprehension of the charges against him 
is assured by the presence of interpreters in the court room when the information against 
him is read and a plea is entered. A requirement that the particulars in an information be 
sworn in both official languages by a police officer would render the presence of 
interpreters redundant. Moreover, reasoned the Court: 


"Tour TRANSLATION]... IF THE ACCUSED ARGUE THAT PERSONS COMPLETING THE FORM 
SHOULD TAKE AN OATH ON BOTH LINGUISTIC VERSIONS, THIS REQUIREMENT IS IMPOSSIBLE 
AND CONTRARY TO THE CONSTITUTION. ÎT IS IMPOSSIBLE BECAUSE PEOPLE WHO 
COMPLETE THE FORMS ARE NOT GENERALLY BILINGUAL. THEY CANNOT SWEAR UNDER 
OATH TO THE TRUTH OF INFORMATION IN A LANGUAGE THEY DO NOT UNDERSTAND. 
THE REQUIREMENT IS CONTRARY TO THE CONSTITUTION BECAUSE, WHATEVER THE 
EXTENT OF THE CHARTER'S LANGUAGE GUARANTEES, THOSE GUARANTEES CANNOT 
NEGATE ANOTHER CONSTITUTIONAL RIGHT LIKE THE ONE CONTAINED IN S. 133." 


As to any statutory requirement under provincial law that might apply, the Court 
referred to provisions in the Courts of Justice Act that allow the use of French in any 
process issued in or giving rise to a criminal proceeding and require a court to provide, 
on the request of a party, a French or English translation of any such process.” Nothing 
in these provisions could be said to operate so as to require an information to be sworn 
in both English and French. Nor could relevant provisions in the Criminal Code 
reproduced above be said to establish such an obligation either. 


Although the Court seemed to agree that progress towards greater substantive 
equality regarding the use of both official languages in the criminal trial process was 
desirable, it concluded: 


= See A. v. Simard (1995) 27 O.R. (3rd) 116 
* Supra, note 93, at paragraph 18. 


* Ibid. at paragraph 9. 


"OUR TRANSLATION] IF IN ITS WISDOM PARLIAMENT SEEKS TO CARRY LANGUAGE 
EQUALITY STILL FURTHER, IT IS FOR PARLIAMENT AND NOT THE COURTS TO DO THIS, 
AS THE COURTSARENOT EQUIPPED TO WORK OUT THE DELICATE POLITICAL COMPROMISES 
NECESSARY TO BALANCE THE MANY COMPETING RIGHTS, SOME OF WHICH HAVE BEEN 
DISCUSSED ABOVE. ** 


PRE-TRIAL DISCLOSURE OF EVIDENCE 


R. v. Stadnick 


The official language in which pre-trial disclosure of evidence is made to an 
accused and counsel was at issue in a recent decision of the Quebec Superior Court.” 
At the request of the accused (under section 530 of the Criminal Code), a judicial order 
issued that they be tried in an English-language proceeding, the only language that they 
and their counsel understood and spoke. Much of the evidence relevant to the charges 
was in the French-language. An order was therefore sought requiring the Crown to 
provide an English language translation of all evidence prior to the commencement of 
trial. 


In refusing the application for pre-trial disclosure of all evidence in English, the 
Quebec Superior Court took as its guiding principle that only such disclosure as is 
necessary to allow an accused to make full answer and defence to the charges is 
required to protect his right to a fair hearing. It felt that a translated summary of evidence 
("précis), which the Crown was obliged to deliver to an accused, would be sufficient to 
ensure that the accused could make a full answer and defence. An alleged broader duty 
to translate all evidence into English due to the unilingualism of counsel chosen by the 
accused could not, in the eyes of the court, be justified: 


"THERE IS AN UNDERLYING DANGER IN THIS SCHEME OF ARGUMENTATION: IT OPENS 
THE DOOR TO A STRATEGIC USE OF THE LANGUAGE PROVISIONS OF THE CODE TO 
GAIN TIME, AND AS A WEAPON IN A PLEA BARGAIN. PARLIAMENT COULD NOT HAVE 
LEGISLATED IN THAT SENSE WHEN IT ADOPTED THE PRESENT LEGISLATION. THE CROWN 
SHOULD NOT BE ACCOUNTED FOR THE CHOICE AN ACCUSED MAKES OF HIS LAWYER. 
ALLOWING AN AUTOMATIC TRANSLATION, WHICH IS NOT AN OBLIGATION UNDER THE 
CODE, WOULD RESULT IN A PARALYSIS OF THE JUDICIARY SYSTEM, ESPECIALLY IN 
CASES LIKE THIS ONE, WHERE THE VOLUME OF THE EVIDENCE DISCLOSED IS HUGE." 


The Court stressed that s. 530.1 of the Criminal Code creates no obligation at all to 
provide a translation of evidence, quoting the Beaulac decision to the effect that 


% Ibid. at paragraph 21. 
*” R.v. Stadnick, Quebec Superior Court, October 24, 2001; [2001] Q.J. No. 5226. 


1% Ibid. at paragraph 11. 


language rights must be distinguished from the right of an accused to a fair trial. Indeed, 
the Court pointed out that s. 530.1(g)(iii) specifically provides that "...documentary 
evidence is tendered during the proceedings in the official language in which it was 
gathered.""”' In any event, reasoned the Court, the mandatory presence of interpreters at 
trial would ensure that the actual evidence presented (which consisted of testimony of 
French-speaking witnesses and experts as well as transcripts of wiretapped 
conversations in French) was translated in the course of the proceedings, thus causing 
no prejudice to the accused's right to make full answer and defence to the charges.'” An 
application for leave to appeal this decision was submitted directly to the Supreme Court 
of Canada. The application was dismissed.'® 


LANGUAGE OF CROSS-EXAMINATION 
R. v. Peters 


In another case from Quebec, the right of an accused to make full answer and 
defence was invoked to justify an evaluation of the official language abilities of a crucial 
crown witness." At trial, the presiding judge had denied the opportunity to defence 
counsel to cross-examine a Francophone witness in English with a view to placing in 
doubt the probative value of the witness' testimony regarding alleged statements made 
by the accused. The trial judge had justified his refusal by indicating that the witness had 
the right to be questioned and to respond in French (presumably by virtue of s. 133 of 
the Constitution Act, 1867). The Court of Appeal of Quebec overturned this ruling: 


"THE TRIAL JUDGE ERRED IN REFUSING TO PERMIT THE APPELLANT TO CROSS- 
EXAMINE PRINCE IN ORDER TO TEST HIS COMPREHENSION AS TO WHAT THE ACCUSED 
SAID AND HIS CREDIBILITY AS TO WHAT WAS CLEARLY AN IMPORTANT PIECE OF EVIDENCE 
-A STATEMENT ALLEGEDLY MADE BY THE ACCUSED WHICH THE TRIAL JUDGE CONSIDERED 
VERY INCRIMINATING, IN THE FORM RELATED BY PRINCE. 


WITH RESPECT, THIS WAS NOT A CASE WHERE THE RIGHT OF DETECTIVE PRINCE TO 
TESTIFY IN HIS OWN LANGUAGE WAS IN QUESTION. THAT WAS NOT THE ISSUE. THE 
ISSUE WAS WHETHER OR NOT PRINCE HAD UNDERSTOOD WHAT THE ACCUSED HAD 
SAID TO HIM IN ENGLISH AND WHETHER PRINCE'S COMPREHENSION OF ENGLISH WAS 
SUFFICIENT TO PERMIT HIM TO UNDERSTAND AND TO RELATE ACCURATELY THE 
STATEMENTS THAT WERE MADE TO HIM IN ENGLISH. "°° 


1 /bid. at paragraph 15. 
© Ibid. at paragraph 18. 
‘a R. v. Stadnick, [2002] S.C.C.A. No.413. 
'* A. v. Peters, Quebec Court of Appeal, September 8, 1999; [1999] J.Q. No. 4143 
© Jbid. at paragraphs 35-36.. 


4,2 BILINGUAL POLICE SERVICES 


R. v. DOUCET 


The official language obligations of the RCMP when engaged under contract to 
enforce provincial penal statutes were at issue in a recent decision of the Provincial 
Court of Nova Scotia. The case involved a routine issuance of a speeding ticket during 
which the driver’s use of French with the RCMP officer (who was unilingual in English) 
had no impact on the language in which communications took place. At trial, the 
defendant (driver of the vehicle) argued that it was incumbent upon the RCMP officer to 
take the necessary steps to ensure communications could be made in French once the 
defendant had spoken to him in that language. That obligation was said to arise by virtue 
of section 20 of the Canadian Charter of Rights and Freedoms: 


“20(1) ANY MEMBER OF THE PUBLIC IN CANADA HAS THE RIGHT TO COMMUNICATE 
WITH, AND TO RECEIVE AVAILABLE SERVICES FROM, ANY HEAD OR CENTRAL OFFICE 
OF AN INSTITUTION OF THE PARLIAMENT OR GOVERNMENT OF CANADA IN ENGLISH 
OR FRENCH; AND HAS THE SAME RIGHT WITH RESPECT TO ANY OTHER OFFICE OF ANY 
SUCH INSTITUTION WHERE 


(A) THERE IS A SIGNIFICANT DEMAND FOR COMMUNICATIONS WITH AND 
SERVICES FROM THAT OFFICE IN SUCH LANGUAGE; OR 

(B) DUE TO THE NATURE OF THE OFFICE, IT IS REASONABLE THAT 
COMMUNICATIONS WITH AND SERVICES FROM THAT OFFICE BE AVAILABLE IN 
BOTH ENGLISH AND FRENCH.” 


The trial judge concluded that section 20(1) of the Charter applied only to non- 
judicial communications made in a federal sphere of activity, finding support for this view 
in the Ontario Court of Appeal decision in Rv. Simard.” He pointed out that Nova Scotia 
was not an officially bilingual province and that it would be incongruous to determine the 
scope of official language obligations as a function of the police force that was 
empowered to apply provincial law, such as the Motor Vehicle Act. 


‘TOUR TRANSLATION] CLEARLY, THE ACTION TAKEN BY THE OFFICER IN THE CASE 
BEFORE ME WAS TO ENSURE COMPLIANCE WITH A PROVINCIAL STATUTE PURSUANT TO 
A CONTRACT WITH THE PROVINCE. THE ACT OF ISSUING THE TICKET WAS NOT AN 
ACTIVITY OF THE FEDERAL GOVERNMENT IN THIS CASE. | AGREE WITH THE CROWN 
THAT THE RESULT OF THE INTERPRETATION SUGGESTED BY THE DEFENDANT WOULD 
BE AN APPLICATION OF THE LAW THAT WOULD BE DICTATED BY THE POLICE FORCE 


1% A. v. Doucet, Provincial Court of Nova Scotia, July 15, 2001; File number 795959. 


7 Supra, note 95. 


RESPONSIBLE FOR THE INVESTIGATION. ACCORDINGLY, THE CHARTER RIGHTS WOULD 
BE DIFFERENT, FOR EXAMPLE, IF THE POLICE FORCE WERE A MUNICIPAL ONE. | DO 
NOT ACCEPT THAT SUCH A RESULT COULD REPRESENT PARLIAMENT'S INTENTION. 


The provincial court judge also applied case law from New Brunswick to the effect 
that no state obligation existed to inform an individual of any right he might have under 
any particular section of the Charter, including section 20.'°° Although aware of the 
Supreme Court decision in Beaulac, the trial judge determined that it did not affect 
existing jurisprudence that excludes any state obligation to inform a person of rights 
under the Charter. 


The defendant appealed this specific decision to a higher court, whose judgement 
has not yet been rendered, and commenced other proceedings before the Federal Court 
of Canada in which he places in question the constitutional validity of regulations 
adopted under the Official Languages Act and applicable to the RCMP."° More 
specifically, Mr. Doucet argues in his action against Her Majesty in the Right of Canada 
that the designation of the RCMP detachment serving the area where the speeding ticket 
was issued (region of Amherst) as unilingual (hence not subject to any obligation to 
communicate and provide services in either official language) violates rights set out in 
section 20 of the Canadian Charter of Rights and Freedoms. 


4.3 CIVIL PROCEEDINGS 
LANGUAGE OF WITNESS 


Les Contenants Industriels Ltée v. La Commission des lésions professionnelles, et al. 


A recent case from Quebec has dealt with the right of witnesses in civil proceedings 
to chose the official language in which their testimony is given. The issue arose from a 
decision made by the Commission des lésions professionnelles (CLP), a quasi-judicial 
administrative tribunal established by provincial legislation to review decisions made 
regarding employer liability for work-related injuries. In the course of hearing the appeal 
of a unilingual anglophone employee, the CLP inquired of a French-speaking expert 
witness (called by the employer) as to whether he would agree to testify in English. The 
witness acknowledged that while his level of English would in fact allow him to so testify, 
his testimony would lack the spontaneity and precision it would otherwise have in 
French. Nevertheless, neither the witness nor counsel for the employer objected formally 
to proceeding in English. In addition, the CLP indicated that should the witness at any 
time feel more comfortable testifying in French he should feel free to do so. A second 
witness whose first language was French also agreed, upon similar inquiries and 


8 Supra, note 105, at page 5. 
The trial judge quoted from RA. v. Haché [1993] N.B.J. No. 474 (Court of Appeal of New Brunswick).. 
*° Donnie Doucet v. The Queen in Right of Canada and RCMP; Federal Court Trial Division; File No. T-1151-00. 
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assurances from the presiding commissioner of the CLP, to testify in English. 


Following a decision of the CLP on the merits of the claim for compensation 
(favourable to the employee), an appeal was brought before the Quebec Superior Court 
alleging a breach of the right of witnesses to chose the official language in which to 
testify. The decision of the Superior Court," placed considerable emphasis on the 
manner in which the CLP had made inquiries of the witnesses regarding their second 
language ability, as well as the CLP's underlying motivation for so doing. The Superior 
Court found that both the parties and counsel appearing for them had voluntarily agreed 
to proceed in English in order to avoid slowing down the process by any need to provide 
interpretation to the unilingual respondent (who had represented himself). While the 
Court recognized that a Francophone witness testifying in English might lack his usual 
spontaneity and precision, this fact alone would not justify declaring the decision of the 
CLP to be null and void, especially given the willingness of the witness to testify in 
English: 


"TOUR TRANSLATION] IF A WITNESS VOLUNTARILY AGREES TO TESTIFY IN A LANGUAGE 
OTHER THAN HIS OR HER MOTHER TONGUE WITHOUT RAISING THE LEAST OBJECTION 
TO DOING SO, WHEN HE OR SHE CAN DECIDE TO SWITCH TO THEIR MOTHER TONGUE 
AT ANY TIME, THAT WITNESS CANNOT LATER ARGUE THAT THE TESTIMONY WAS 
INCOMPLETE OR LESS PRECISE OR CONTAINED IRREGULARITIES FORMING A BASIS FOR 
REVIEW ON THE GROUND THAT HIS OR HER RIGHT TO USE THE LANGUAGE OF HIS OR 
HER CHOICE WAS DISREGARDED. ""? 


The Court pointed out that legal counsel, a party or a witness frequently agree for 
any number of reasons to address a tribunal in a language other than their mother 
tongue. Only in cases where the evidence showed that the choice of language resulted 
from the refusal of a tribunal to allow the use of a person's mother tongue would a court 
intervene and issue an appropriate remedy.'* In the case at bar, the actions of the CLP 
were characterized by the Superior Court as nothing more than inquiries as to the 
willingness of witnesses to testify in English and thus did not involve any error going to 
the jurisdiction of the tribunal: 

"[OUR TRANSLATION] THE COURT ACCORDINGLY DISMISSES THE ARGUMENT THAT 
THERE WAS AN EXCESS OF JURISDICTION BY THE COMMISSIONER WHEN HE ASKED 


™ Les Contenants Industriels Ltée c. La Commission des lésions professionnels, et al.; Superior Court of Quebec, 
March 7, 2002; No. 500-05-064334-012. 


"2 Jbid. at paragraph 55. 


"# In the words of the Court: "[our translation] Unless the basis for that choice is the refusal by the presiding authority to allow such persons 
to testify in their mother tongue, they cannot subsequently claim that the procedure was invalid and argue that the person in question 
was uncomfortable and all the fine points that should be expressed could not be." /bid. at paragraph 58. 
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THE WITNESSES WHETHER THEY SAW ANY PROBLEM WITH CONTINUING IN ENGLISH, 
WHILE AT THE SAME TIME CONFIRMING THAT IF NECESSARY THEY COULD ANSWER IN 
FRENCH TOCLARIFYANY FINE POINTS THEY THOUGHTADVISABLEIN THE CIRCUMSTANCES, 
WITHOUT ANY OBJECTION WHATEVER BY THE APPLICANT OR HIS COUNSEL. ""* 


In an application before the Court of Appeal, the counsel for the appellant took 
exception to the Superior Court's finding that the witnesses had voluntarily agreed to 
testify in English. She argued that the Superior Court had effectively ignored testimony 
given by both witnesses about having been taken by surprise and feeling obliged to 
proceed in English. She took the view that the evidence in no way supported the 
conclusions made by the Superior Court, and that such a manifest error rendered its 
decision fatally flawed. She also argued that it was a legal error to conclude from the 
absence of any explicit objection by counsel during the proceedings before the CLP that 
the witnesses’ language rights had been fully respected. Such language rights belong to 
the witnesses appearing before the tribunal and their exercise should not depend upon 
statements made by legal counsel representing one of the parties. In a brief handwritten 
decision, the Court of Appeal characterized the issue of language rights in the case as 
being essentially a question of fact. In its view, whether a witness consented to testify in 
English rather than French involved the weighing of evidence rather than the 
determination of a question of law. As it was not the role of the Court of Appeal to re- 
evaluate purely factual matters, the application for leave to appeal the lower court 
decision was dismissed."* An application for leave to appeal to the Supreme Court of 
Canada was dismissed on November 28, 2002 (without costs). 


LANGUAGE OF PLEADINGS AND EVIDENCE 
Charlebois v. City of Saint John 


Mario Charlebois (whose action against the city of Moncton was reviewed in section 
Il of this report) also initiated action against the city of Saint John for a court order 
requiring that city to offer municipal services in both English and French on the basis of 
equality between the two official languages." In the course of that litigation, 
Mr. Charlebois (who commenced his action in French) objected to the use of English by 
the city in pleadings and affidavits filed in its defence, as well as in documents and case 
law submitted by the provincial Attorney General appearing as an intervener in the case. 
He therefore filed a motion requesting a court order that the city be required to use 
French in its pleadings (which the Attorney General had done), and that all other 


™* Id. at paragraph 60. 


5 Les Contenants Industriels Ltée v. La Commission des lésions professionnelles et al.; Court of Appeal of Quebec, Pierre Dalphond, 
J.C.A., May 2, 2002. The Court of Appeal declared: "[our translation] On the question of language rights, the motion for leave to appeal a 
judgment dismissing a motion for judicial review actually raises a question of assessment of facts, and in particular the consent of 
witnesses to testify in English rather than in French." 


~"© Charlebois v. Saint John (Ville); Court of Queen’s Bench of New Brunswick, December 11, 2002; Referenced as: [2002] NBQB 382; No 
S/M/72/02. 


documents to be used in the case (affidavits and case law) be made available in French 
as well. 


In support of his motion, Mr. Charlebois cited section 22 of the new Official 
Languages Act of New Brunswick, which provides: 


“WHERE HER MAJESTY IN RIGHT OF THE PROVINCE OR AN INSTITUTION IS A PARTY 
TO CIVIL PROCEEDINGS BEFORE A COURT, HER MAJESTY OR THE INSTITUTION 
CONCERNED SHALL USE, IN ANY ORAL OR WRITTEN PLEADINGS OR ANY PROCESS 
ISSUING FROM A COURT, THE OFFICIAL LANGUAGE CHOSEN BY THE OTHER PARTY.” 


The word institution is defined in the Act (at section one) as meaning “an institution 
of the Legislative Assembly or the government of New Brunswick, the courts, any board, 
commission or council, or other body or office, established to perform a governmental 
function by or pursuant to an Act of the Legislature or by or under the authority of the 
Lieutenant Governor in Council, a department of the Government of New Brunswick, a 
Crown corporation established by or pursuant to an Act of the Legislature or any other 
body that is specified by an Act of the Legislature to be an agent of Her Majesty in right 
of the Province or to be subject to the direction of the Lieutenant-Governor in Council or 
a minister of the Crown.” 


In determining whether the term “institution” was broad enough to include 
municipalities within its scope, the Court of Queen’s Bench referred to other provisions in 
the new Official Languages Act that deal with the right of the public to receive services in 
either official language, as well as the linguistic obligations of municipalities. It noted that 
the Act contains detailed provisions defining what cities are subject to official language 
obligations and that only those cities are required to offer services in both official 
languages. It reasoned that if the general right to receive services from, and 
communicate with, provincial institutions in either official language (set out in section 27) 
were meant to apply to municipalities, the specific statutory provisions in section 36 
dealing with municipal services and communications would be redundant. It therefore 
concluded that the definition of “institution” under the Act did not include municipalities. It 
also appeared to conclude (though it gave no reasons) that the meaning of 
“institutions”found in subsection 16(2) of the Canadian Charter of Rights and Freedoms 
had no bearing on the linguistic obligations of municipalities in New Brunswick."® In light 
of these findings, the Court ruled that the city of Saint John, its lawyers and public 
servants were free to choose the official language they wished to use in civil 
proceedings before the courts. In other words, section 22 of the new Official Languages 
Act could not be said to apply to them. 


"7 Supra, note 40. 


"# Subsection 16(2) provides: “English and French are the official languages of New Brunswick and have equality of status and equal rights 
and privileges as to their use in all institutions of the legislature and government of New Brunswick.” 
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The Court also addressed the issue of the language of documents used in litigation 
that might fall within the notion of “oral and written pleadings”. While the provincial 
Attorney General had used French as its main procedural language, certain of its 
exhibits (referred to in a French-language affidavit) and past court decisions relied on as 
precedents were presented in their original language (i.e. English). The Court found that 
these matters fell outside the scope of what constitutes “pleadings”. The latter refers to 
the formal statement of fact and argument supporting a cause or action (i.e. the 
assertion of a claim or the exercise of a right) or setting out the defence raised in 
opposition to such a cause of action. Evidence used in support of a claim or a statement 
of defence would thus not normally fall within the notion of pleadings. The Court also 
found that the presentation of evidence, orally or by way of affidavit, engages the 
constitutional right of witnesses to use either official language in legal proceedings in 
New Brunswick. It therefore concluded that the wording of section 22 of the new Official 
Languages Act could not be said to create any statutory obligation to provide a 
translation into French of affidavits (and attached exhibits) originally written in English, 
nor any case law written in English used by the Attorney General to support its 
arguments."° The motion of Mr. Charlebois was accordingly dismissed. 


Mr. Charlebois is seeking leave to appeal this interlocutory decision. 


4,4 PROVINCIAL OFFENCES 


LANGUAGE OF CHARGES 
R. v. Charest 


A recent case of the Ontario Court of Justice has considered the rules of 
interpretation that should apply to provisions in provincial law governing the conduct of 
bilingual trials under the Provincial Offences Act.'? The Courts of Justice Act of Ontario 
recognizes the right of persons prosecuted under the Provincial Offences Act to require 
that the trial be conducted as a bilingual proceeding. If a person exercises that right (in 
line with modalities set out in regulations) the law provides that the proceedings will be 
presided over by a judge who speaks both English and French. The same linguistic 
requirement applies to the prosecutor assigned to the case. The law also allows for the 
use of French in any process giving rise to a prosecution, without at the same time 
requiring it.'*' 


In a prosecution for violation of a Toronto municipal by-law, the accused requested 


"® The Court of Queen's Bench relied on a previous decision of the Federal Court of Canada that had distinguished pleadings from 
evidence and had concluded that neither the Constitution nor the federal Official Languages Act obliged the Crown in right of Canada to 
present affidavit evidence in an official language other than that in which it was prepared. See Lavigne v. Canada (Human Resources 
Development), [1995] F.C.J. No. 737. 


” R. v. Charest, Ontario Court of Justice, December 11, 2001; Referenced as [2001] O.J. No. 5763. 


See ss. 126(5) Courts of Justice Act, Revised Statutes of Ontario 1990, c. 43. 
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a bilingual trial in conformity with legal requirements. Accordingly, a bilingual judge and 
prosecutor were assigned to the case. However, the charges against the accused were 
written in English only (“dog running at large”). At trial, counsel for the accused moved to 
have the charges dismissed for breach of language rights, in that the text of the charges 
had not been provided to the accused in French. Counsel for the city took the position 
that the permissive language of the Courts of Justice Act regarding the language in 
which a procedural act could be written did not give rise to any strict obligation to provide 
the accused with a French version of the charges. 


While it was argued that interpretive rules for language rights set out in the 
Supreme Court decision should not be transposed from a matter involving the federal 
Criminal Code to a trial conducted under provincial legislation, the presiding judge took a 
different view. He pointed out that the Ontario Court of Appeal in the Montfort decision 
had applied the generous approach to interpreting language rights found in Beaulac to 
the French Language Services Act, concluding that the same approach should be 
applied to interpreting provisions in the Courts of Justice Act. This meant that a statutory 
language right should be interpreted in light of the aspiration towards official language 
equality (found in ss. 16(3) of the Charter), by reference to the unwritten constitutional 
principle of the protection of minorities, and be construed liberally in line with its 
underlying objective. 


The presiding judge noted that the Courts of Justice Act (section 125) declared 
English and French to be the official languages. of Ontario courts, in addition to setting 
out the more specific provisions dealing with the conduct of bilingual trials. He also 
referred to recent amendments to regulations governing the modalities of exercising the 
right to a bilingual trial which he felt were intended to facilitate greater access to trials in 
French.’ In light of all these factors, he concluded that unilingual English charges in the 
context of a bilingual trial under the Provincial Offences Act were null and void. He 
therefore ordered, pursuant to section 24 of the Charter, that the charges against the 
accused be stayed. A notice of appeal has been filed by the City of Toronto. 


Ontario Regulation 53/01 entitled Bilingual Proceedings, under the Courts of Justice Act. 
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. LANGUAGE RIGHTS 
RELATED TO FEDERAL 
JURISDICTION 


ae 


5.1 SERVICES TO THE PUBLIC 


AIR CANADA GROUND SERVICES 


Commissaire aux langues officielles c. Air Canada 


UR LAST LANGUAGE RIGHTS REPORT REVIEWED 
LEGAL ACTION TAKEN BY THE COMMISSIONER 
AGAINST AIR CANADA REGARDING GROUND SERVICES 
AT PEARSON AND HALIFAX AIRPORTS, IN-FLIGHT 
SERVICES AT AIR ONTARIO, AND THE APPLICABILITY 
OF PART IV OF THE OLA To Air CANADA 
SUBSIDIARIES (THE LATTER QUESTION BY WAY OF A 
REFERENCE PROCEDURE TO THE FEDERAL 
Count): 

IN THE TWO INSTANCES RELATING TO GROUND 
SERVICES, PRE-TRIAL MEDIATION WAS BEING 
CONDUCTED IN AN EFFORT TO REACH AN OUT OF 
COURT SETTLEMENT REGARDING GROUND SERVICES 
AT PEARSON AND HALIFAX AIRPORTS. THOSE 
EFFORTS RESULTED IN AN AGREEMENT BEING SIGNED 
IN THE FALL OF 2001 BETWEEN AIR CANADA, UNION 
REPRESENTATIVES AND THE COMMISSIONER OF 


OFFICIAL LANGUAGES. 


% See LANGUAGE RIGHTS REPORT 1999-2000, pp. 82-85, supra, note 1; the amend ments 
to the Air Canada Public Participation Act (S.C. 2000, c.15) set out specific criteria to 
determine when the OLA applies; since Air Canada was explicitly obliged to ensure that its 
subsidiaries have to provide in-flight and incidental services to its customers in either official 
language (whenever the OLA would so require Air Canada) the reference to the Federal 
Court has been withdrawn. 
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That agreement acknowledges the measures adopted by Air Canada since legal 
action was taken against it, measures which, “in principle, make it possible to resolve 
various problems raised by these court remedy actions...” The agreement further 
recognizes that “Air Canada has also reconsidered the situation and made efforts to 
ensure the maintenance or introduction of bilingual services in the new Air Canada...” 
While the measures taken should “in principle” result in necessary changes, the 
agreement recognizes that problems may arise in the implementation of them and that 
complaints may continue to be received by the Commissioner. In order to ensure clear 
identification of problems that may form the basis of future complaints, the agreement 
sets out procedural guidelines that will be followed in any investigations. Provision is 
also made for expeditious notification of Air Canada regarding any intention to 
investigate a complaint under section 59 of the OLA, and sets out Air Canada’s 
undertaking to inform the OCOL within 30 days “...of its position with respect to the 
complaint, ...make available all information required to resolve the complaint 
and...indicate the corrective measures that may have been taken.” As to the Union, it 
agrees “to identify a representative to work, together with Air Canada, to resolve the 
problems raised by complaints, as necessary.” 


As seniority clauses in collective agreements were identified as a barrier to the 
effective implementation of measures in the past, the agreement foresees meetings 
between Air Canada and CAW “to review and consider various means of assigning 
bilingual agents and/or any other measures so as to provide compliance with the Official 
Languages Act.” Air Canada also undertakes pursuant to the agreement to report, in 
writing, to the Commissioner on progress made in such meetings. The OCOL undertakes 
“to participate, at Air Canada’s request, in any meeting organized by Air Canada 
involving representatives of CAW and other unions for the purpose of finding solutions to 
problems raised that comply with the Official Languages Acf’ and “to make presentations 
to unions to inform them of any issue related to the implementation of the Official 
Languages Act.” Finally, in light of all the provisions set out in the agreement, the 
Commissioner agreed to withdraw the two court cases arising from specific complaints 
about Pearson and Halifax airports. 


BROADCAST OF THE DEBATES OF THE HOUSE OF COMMONS 
Louis Quigley v. Canada (House of Commons) et al. 


The House of Commons approved radio and television broadcast of its debates in 
1977; and from 1979 to 1991 those debates were broadcast by the CBC in both official 
languages via two parliamentary channels established for that purpose. The CBC 
decided in 1991 that it was unable, due to budgetary restrictions, to continue funding its 
Parliamentary Channel. Soon after, a consortium of Canadian cable companies offered 
to assume responsibilities for broadcasting by means of a non-profit corporation called 


the Cable Public Affairs Channel (CPAC) of which they were all shareholders. An 
agreement between the House and CPAC was accordingly entered into setting out the 
terms under which the House debates would be supplied and broadcast. The agreement 
which ran from 1994 to 2001 contained the following provisions: 


“1. THE HOUSE PRODUCES AND DELIVERS ITS DEBATES AND PROCEEDINGS AND 
CERTAIN COMMITTEE PROCEEDINGS IN BOTH OFFICIAL LANGUAGES TO CPAC; 


2. THE HOUSE WILL DELIVER TO CPAC A LIVE TELEVISION (VIDEO) SIGNAL AND THREE 
AUDIO PROGRAMMING SIGNALS: (I) A SOUND SIGNAL ORIGINATING FROM THE FLOOR 
OF THE HOUSE (“FLOOR SOUND”); (ll) A SOUND SIGNAL IN ENGLISH ONLY; AND (III) A 
SOUND SIGNAL IN FRENCH ONLY; 


3. CPAC WILL TRANSMIT THESE FOUR SIGNALS TOALL CABLE TELEVISION DISTRIBUTION 
UNDERTAKINGS THROUGHOUT CANADA.” 


The language in which CPAC is distributed to cable subscribers in Moncton, New 
Brunswick gave rise to a complaint to the Commissioner that was fully investigated and 
resulted in a final report entitled Enhanced Investigation Report: Investigation Report 
Concerning the Broadcasts and Availability of the Proceedings of the House of 
Commons in Both Official Languages (October 2000). The facts of the complaint 
concerned the decision of Rogers Cable Company of Moncton to distribute CPAC to its 
subscribers in the floor language only. This policy effectively deprived the complainant 
(Louis Quigley), who is unilingual in English, of the means to understand portions of any 
debate in the House that took place in French. The Commissioner’s report found, 
amongst other things, that the House of Commons had failed (in its agreement with 
CPAC) to ensure that the broadcast and delivery of its debates respected the principle of 
equal access to parliamentary proceedings and the requirements of bilingualism that 
flow from the equal access principle implicit in section 4 of the Official Languages Act 
(OLA). Moreover, the report found that the audio-visual publication of parliamentary 
debates is a service provided to the public under Part IV of that Act and hence subject to 
the right of members of the public to receive such service in either official language. It 
also found that CPAC was a third party acting on behalf of the House of Commons 
within the meaning of section 25 of the OLA. Accordingly, the House of Commons was 
required to ensure that services offered by that third party were available in the preferred 
Official language of a member of the public. The report therefore recommended that the 
House take immediate measures (in collaboration with all interested parties) to ensure 
that members of the public had access to the debates in their preferred official language; 
and to take into account its obligations under Parts | and IV of the OLA when negotiating 
any new agreement with a third party for the broadcast and delivery of its debates. 


Mr. Quigley subsequently made application to the Federal Court for a remedy under 
ss. 77(1) of the OLA, to which the Commissioner was joined as an intervener.'* At trial, 
the issue of parliamentary privilege was raised to suggest that the Court had no authority 
to interfere in a matter related to the efficient functioning of the House of Commons. 
Reliance was placed upon a decision of the Supreme Court of Canada recognizing that 
“..Canadian legislative bodies possess such inherent privileges as may be necessary to 
their proper functioning. These privileges are part of the fundamental law of our land, 
and hence are constitutional. The courts may determine if the privilege claimed is 
necessary to the capacity of the legislature to function, but have no power to review the 
rightness or wrongness of a particular decision made pursuant to the privilege.”’* The 
Supreme Court had identified these privileges as including (i) immunity from civil 
proceedings regarding matters arising from the carrying out of the duties of a member of 
the House, (ii) exclusive control over the House’s own proceedings, (iii) ejection of 
strangers from the House and its precincts, and (iv) control of publication of debates and 
proceedings in the House. 


In its decision, the Federal Court recognized that a privilege existed with respect to 
controlling the publication of debates and proceedings in the House of Commons, but 
quoted at some length from the Supreme Court decision just mentioned regarding its 
meaning. For example, it reproduced portions of that judgement indicating that this 
particular privilege recognized the right of the House to prohibit the publication of 
debates or proceedings, especially false and perverted reports of them.'* However, the 
decision to restrict publication was not raised on the facts of the case before the Court, 
which concluded: 


“| DO NOT SEE THE HOUSE’S PRIVILEGES OVER THE PUBLICATION OF ITS DEBATES 
ARISING IN THIS CASE. THE DECISION TO MAKE THE PROCEEDINGS OF THE HOUSE 
AVAILABLE TO CPAC IN ENGLISH, FRENCH AND FLOOR SOUND HAS ALREADY BEEN 
MADE BY THE HOUSE. THE HOUSE DID NOT SAY THAT IT WAS EXERCISING ITS PRIVILEGE 
TO CONTROL THE PUBLICATION OF THE DEBATES BY NOT PROVIDING AN AUDIO SIGNAL 
IN ONE LANGUAGE OR THE OTHER... THE RESPONDENTS HAVE ALREADY CHOSEN THE 
MANNER IN WHICH THEY WISH TO PUBLISH THE PROCEEDINGS OF THE HOUSE. THIS 
IS A DELIBERATE DECISION MADE BY THE RESPONDENTS. 2” 


'** Louis Quigley v. Canada (House of Commons) et al., Federal Court Trial Division, June 5, 2002; Docket: T-2395-00/Neutral citation: 
2002 FCT 645. 


© New Brunswick Broadcasting Co. v. Nova Scotia [1993] 1 S.C.R. 319, p. 385. 
Supra, note 124, paragraph 43. 


7 Jbid. at paragraph 49. 


The Court therefore dismissed arguments based on the constitutional privileges of 
the House of Commons. 


With respect to rights and obligations under the OLA that the House of Commons 
might have breached, the Federal Court focussed exclusively on the delivery of services 
by third parties under section 25. Although it reproduced arguments advanced by the 
applicant and the Commissioner related to section 4 (proceedings in Parliament) of the 
OLA and to various constitutional provisions relevant to the use of official languages in 
Parliament and in services available from federal government institutions, the Court 
offered no analysis of its own. As to third party delivery of services, it found that the 
audio-visual signals supplied to CPAC for distribution to BDUs brought CPAC within the 
terms of section 25. The Court then stated: 


“SECTION 25 OF THE ACT REQUIRES THAT EVERY FEDERAL INSTITUTION, AND THE 
HOUSE IS DEFINED AS A FEDERAL INSTITUTION BY THE ACT, MUST, IF IT USES ANOTHER 
PERSON OR ORGANIZATION TO DELIVER SERVICES THAT ARE REQUIRED TO BE PROVIDED 
IN BOTH OFFICIAL LANGUAGES, ENSURE THAT THE PERSON OR ORGANIZATION PROVIDING 
SUCH SERVICE DOES SO IN BOTH OFFICIAL LANGUAGES. THAT HAS NOT HAPPENED IN 
THIS CASE SINCE CPAC, IN ITS AGREEMENT WITH THE HOUSE, DID NOT UNDERTAKE 
TO ENSURE THAT ITS DISTRIBUTION CONTRACTS WITH VARIOUS BDUS WOULD 
GUARANTEE THAT CPAC WOULD BE BROADCAST IN BOTH OFFICIAL LANGUAGES." 


As a result, the Court found that the House was obliged to ensure that the eventual 
broadcast of its proceedings (already made available with three audio signals to CPAC) 
be in both official languages in order to respect the language rights of members of the 
public. It therefore ordered that the House take the necessary steps to bring its practices 
into compliance with section 25 of the OLA within one year from the date of its decision. 
An appeal from this decision has been filed. 


It is important to note that the Federal Court of Appeal has also authorized the 
intervention of Mauril Bélanger, member of Parliament for the riding of Ottawa-Vanier. 
Mr. Bélanger also chairs the House of Commons standing Committee on Official 
Languages, which oversees the application of the Official Languages Act and regulations 
and policies arising thereunder. By virtue of its mandate the Committee undertook to 
study and hear witnesses relevant to the issues raised by Mr. Quigley in his action 
before the Federal Court. It published a report in this regard in May of 2001. In light of 
his knowledge and past experience in Parliament, Mr. Bélanger has been joined as an 
intervener for the purposes of presenting arguments that focus on the constitutional 
obligations of the House of Commons under section 133 of the Constitution Act, 1867, 


.' Id. at paragraph 55. The presiding judge suggested that one way the House could respect its linguistic obligations under section 25 
would be to negotiate a contractual clause with CPAC that would regulate the latter’s relationship with BDUs: “By way of example, in the 
contract between the Speaker of the House and CPAC, if CPAC undertook to negotiate in its agreements with BDUs that the latter would 
broadcast CPAC programming in both official languages, then the problem facing the applicant would be avoided.” See paragraph 56 
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as well as the relevance of the unwritten constitutional principle of the protection of 
minorities to the resolution of issues raised on appeal. 


5.2 BILINGUALISM IN THE RCMP 
SAANB v. CANADA 


Legal action has been undertaken by the Société des Acadiens et Acadiennes du 
Nouveau-Brunswick (SAANB) to contest the validity of decisions made by the RCMP 
regarding official language requirements attached to various positions within its “J” 
Division situated in New Brunswick. 


By way of background, the RCMP operates as a police force for the general 
administration of justice within New Brunswick and for the enforcement of laws within its 
territory. Federal-provincial agreements for the use of the RCMP as a provincial police 
force are provided for under statutes adopted in both jurisdictions. In addition to an 
agreement in that regard with New Brunswick, provincial legislation provides that a 
member of the RCMP acting on behalf of the province has all the statutory powers, 
authority, privileges, rights and immunities as a constable or peace officer under 
provincial statutory provisions. 


The dispute giving rise to legal action by the SAANB came about as a result of an 
administrative reorganization of RCMP Divisions in the Atlantic provinces designed to 
reduce the overall number of administrative positions. During the reorganization it was 
recognized that an adequate level of bilingualism was necessary in the new 
administrative framework for the Atlantic region to ensure that members in “J” Division 
could continue to work in the official language of their choice. However, consultations on 
an appropriate level of institutional bilingualism revealed a perception in three other 
Divisions affected by the reorganization that unilingual officers would be unfairly _ 
disadvantaged with respect to promotions to regional administrative positions. Further 
inquiries by an internal committee led to the conclusion that “J” Division had perhaps 
been overly zealous in the past regarding language requirements it imposed on various 
positions. In light of its finding, the committee recommended that the RCMP review all 
administrative and operational positions to determine what bilingual requirements were in 
fact required. Accordingly, the RCMP engaged an outside contractor and gave him the 
mandate to review RCMP operations to determine necessary levels of bilingualism, as a 
function of requirements imposed by the Official Languages Act of Canada and relevant 
regulations of Treasury Board. 


The SAANB alleges that the consultant’s report unjustifiably recommends the 
reduction of language requirements imposed in the past on numerous policing positions 
within “J” Division. This is particularly true, claims the SAANB, with respect to the 
recommendation to reduce requirements relevant to speaking abilities in the other official 
language for the vast majority of law enforcement positions. In legal action commenced 
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before the Federal Court of Canada,” it argues that the RCMP is obliged to respect the 
principle set out in section 16.1 of the Canadian Charter of Rights and Freedoms when 
defining the mandate of the consultant hired to assess its official language obligations. 
That section declares that the “English linguistic community and the French linguistic 
community in New Brunswick have equality of status and equal rights and privileges...” 
The SAANB claims that at no time in the definition of the mandate of the consultant, in 
the execution of that mandate, or in subsequent decisions based on the report of the 
consultant, was the principle of equality of linguistic communities in section 16.1 of the 
Charter considered, let alone respected. The SAANB also points out that the right of 
members of the public in New Brunswick to communicate with, and receive available 
services from any office of an institution of the provincial government, guaranteed in 
subsection 20(2) of the Charter, is not in any way qualified by a notion of significant 
demand. As a result, it argues, any recommendations or decisions to reduce bilingual 
requirements for policing positions in New Brunswick based on a perception or 
evaluation of significant demand for minority language services are constitutionally 
defective. 


In addition to the claim that the RCMP has violated ss. 16.1 and 20(2) of the 
Charter, the SAANB argues that the reduction of bilingual requirements with respect to 
speaking ability in the minority official language is inconsistent with the principle set out 
in subsection 16(3) of the Charter, which declares that nothing in the Charter limits the 
authority of Parliament (or provincial legislatures) to advance the equality of status and 
use of English and French. In its view, any lowering of language requirements would be 
contrary to the commitment to advance official language equality. Moreover, reasons the 
SAANB, the unwritten constitutional principles of respect for minorities and the rule of 
law require the RCMP to ensure that its policies fully reflect the unique constitutional 
obligations of New Brunswick (under ss. 16.1 and 20(2) of the Charter), especially when 
it operates as a provincial police force. 


In light all the above reasons, the SAANB seeks a declaration from the Federal 
Court that the Federal Government and the RCMP must take into account, when 
determining bilingual requirements within “J” Division, all constitutional obligations under 
ss. 16.1, 16(3) and 20(2) of the Charter. It also seeks a declaration to the effect that the 
mandate conferred on the outside consultant and his report (in particular as it applies to 


La Société des Acadiens et Acadiennes du Nouveau-Brunswick c. Sa Majesté la Reine et Gendarmerie Royale du Canada; Federal 
Court of Canada (Trial Division), File no. T-1996-01. Legal action was first commenced in the Court of Queen’s Bench of New Brunswick, 
which determined that the Federal Court had exclusive jurisdiction to grant the relief sought pursuant to subsection 18(1) of the Federal 
Court Act. It found that the RCMP was a “federal board, commission or tribunal” within the meaning of section 2 of the Federal Court Act, 
and that such status was not altered when the RCMP performed policing functions for a province. As the plaintiff sought both declaratory 
relief and specific court orders against the RCMP directing it to halt implementation of the consultant’s report, reinstate previous linguistic 
requirements, and respect its obligations under ss. 16, 16.1 and 20 of the Charter, the nature of the remedies sought fell squarely within 
the terms of ss. 18(1) of the Federal Court Act. The Court of Queen’s Bench pointed to Supreme Court jurisprudence to the effect that 
jurisdiction to grant a remedy under ss. 24(1) of the Charter must emanate from a source other than the Charter itself. In the case at bar 
that was ss. 18(1) of the Federal Court Act. For the decision on the jurisdictional issue see: Société des Acadiens et Acadiennes du 
Nouveau-Brunswick Inc. v. Canada (Royal Canadian Mounted Police); New Brunswick Court of Queen’s Bench, May 7, 2001; [2001] 
N.B.J. No. 390. 


“J” Division) violate the constitutional obligations under these Charter provisions. 
Furthermore, the SAANB requests the court to issue orders nullifying all measures taken 
by the RCMP that relate to implementing within “J” Division the report’s 
recommendations, and requiring the re-establishment of language requirements 
regarding speaking abilities in the minority official language that existed before the 
preparation of the consultant’s report. 


The Federal Government denies a number of factual allegations made by the 
SAANB and proposes to establish various other facts relevant to the impact on official 
languages of the administrative reorganization undertaken by the RCMP. It also argues 
that any assessment of language requirements done by the RCMP constitutes an 
administrative process that conforms completely to policies established by Treasury 
Board. As such, the assessment of language requirements does not raise any question 
of law that needs to be resolved. Policies of Treasury Board also reflect the statutory 
requirements of the Official Languages Act of Canada and constitutional obligations 
under ss. 20(1) of the Charter of Rights and Freedoms. The Federal Government argues 
further that the RCMP is not an institution of the legislature or government of New 
Brunswick and is not, therefore, subject to any constitutional obligations found in ss. 16.1 
or 20(2) of the Charter. As to ss. 16(3) of the Charter, it takes the view that the 
provisions therein merely confirm the authority of Parliament (or a provincial legislature) 
to enact measures that advance official language equality. 


5.3 ACCESS TO EMPLOYMENT SERVICES UNDER A 
FEDERAL/PROVINCIAL AGREEMENT 


LAVIGNE V. CANADA 


The Federal Court has recently considered an alleged breach of language rights 
(with respect to government services) arising under a Canada/Quebec agreement 
relevant to labour market.'® Pursuant to the Canada-Quebec Labour Market Agreement 
in Principle (the Labour Market Agreement) and the Canada-Quebec Labour Market 
Implementation Agreement (LMIA), the federal government withdrew from a wide range 
of activities related to labour market training in favour of Quebec’s delivery and 
administration of similar services. Quebec’s labour market programs are related to 
provincial legislative provisions found in An Act respecting the Ministère de l'Emploi et de 
la Solidarité and establishing the Commission des partenaires du marché du travail.'*' In 
the process of negotiating the terms of the Labour Market Agreement (LMA), ministerial 
letters were exchanged between the two levels of government defining the nature and 
extent of services that would be made available in English, the substance of which was 


© Lavigne v. Canada [2002] 2 F.C. 164. 


™ R.S.Q. c. M-15.001. As a further source of Quebec's activities in this area, the provincial government points to: An Act respecting income 
support, employment assistance and social solidarity, R.S.Q. c. S-32.001. 
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ultimately reflected in the LMIA. The English-language services so described were said 
by the relevant Quebec Minister to exist already with respect to current employment 
programs in the province. The federal Minister confirmed the bilingual nature of these 
services in the following words: 


“WITH RESPECT TO THE LANGUAGE OF SERVICE AND DELIVERY FOR THE ACTIVE 
EMPLOYMENT MEASURES COVERED BY THE AGREEMENT, YOUR GOVERNMENT WILL 
MAKE THESE SERVICES AND MEASURES AVAILABLE IN ENGLISH IN ACCORDANCE WITH 
THE SAME PARAMETERS AS CURRENTLY APPLY TO EMPLOYMENT, INCOME SECURITY 
AND RELATED ACTIVE MEASURES. THUS, INDIVIDUALS WILL BE SERVED IN ENGLISH, 
BOTH VERBALLY AND IN WRITING, AS SOON AS THEY SO REQUEST. COMPUTER 
INFORMATION WILL BE MADE AVAILABLE IN ENGLISH, ON A DIFFERENT SCREEN FROM 
THE FRENCH VERSION. PAMPHLETS, BROCHURES AND THE LIKE WILL BE MADE AVAILABLE 
IN ENGLISH AND READILY ACCESSIBLE ON SEPARATE DISPLAYS. VOICE MAIL MESSAGES 
WILL PROVIDE FOR A NUMBER THAT CAN BE DIALLED TO CONTINUE THE MENU IN 
ENGLISH.” 


It was also confirmed that reasonable access to active employment measures such 
as courses and training sessions would be made available in English, and that those 
functions of the National Employment Service (NES) for which the province assumed 
responsibility would be available in both English and French. 


In June of 1999, a complaint was made to the Commissioner of Official Languages 
(COL) that the Labour Market Agreement should be subject to Part IV of the Official 
Languages Act and that any suggestion otherwise (allegedly contained in the exchange 
of ministerial letters) was ultra vires. The complainant also alleged that the LMA violated 
provisions in the Canadian Charter of Rights and Freedoms, notably section 20 
regarding federal government services. The complainant did not allege any specific 
denial of access to services in English he might have suffered with respect to the 
employment programs offered and administered by Quebec. Following its review of the 
allegations, the COL decided to discontinue any further investigation and so informed the 
complainant. In a letter to him, the COL stated: 


“ .[I]N THE CONTEXT SURROUNDING THE CANADA-QUEBEC AGREEMENT, PART IV OF 
THE OLA CONCERNING THE LANGUAGE OF COMMUNICATIONS AND SERVICES TO THE 
PUBLIC DID NOT APPLY ONCE THE AGREEMENT WAS IN PLACE, SAVE FOR THE NATIONAL 
EMPLOYMENT SERVICE WHICH REMAINS A FEDERAL RESPONSIBILITY PURSUANT TO THE 
EMPLOYMENT INSURANCE ACT. THE FEDERAL GOVERNMENT HAS THE DISCRETION, 
INCOMPLIANCE WITH THE CANADIAN CONSTITUTION, TO WITHDRAW FROM THE PROVISION 
OF SERVICES TO THE BENEFIT OF A PROVINCE WHICH, WITHIN ITS OWN JURISDICTION, 
UNDERTOOK TO PROVIDE THESE SERVICES." 


‘ For this and other extracts from the minister’s letter see the Federal Court decision, supra, note 152, at p. 172. 


# See Federal Court decision, ibid. at p. 174. 


The COL sent to the complainant a report in which she concluded that, in its view, 
the LMA preserved any language rights regarding the services in question under the 
OLA and regulations that existed prior to the agreement being signed and implemented. 
Dissatisfied with the decision, the complainant initiated action in the Federal Court 
against Human Resources Development Canada for a remedy pursuant to section 77 of 
the OLA. 


Central to the applicants case before the Federal Court was his allegation that 
section 25 of the OLA (services offered by a third party) applied to the LMA, in the sense 
that the federal government had delegated its administrative authority to a provincial 
agency to act on its behalf. In this regard, the Federal Court determined that the 
applicant had misconstrued the underlying constitutional reality. It found that Emploi- 
Quebec did not carry out any of its functions pursuant to a mandate received from the 
LMA, the Canada Employment Insurance Commission (CEIC) or the Minister of Human 
Resources Canada. Emploi-Quebec operated under provincial statutory provisions the 
constitutional validity of which was unassailable. While the federal government also had 
undoubted legislative authority to enact the Employment Insurance Act (EIA), provisions 
of which underpin the LMA, this did not negate concurrent provincial authority over the 
same subject matter. In the case at bar, reasoned the Court, the federal government had 
simply withdrawn from a field of concurrent jurisdiction and, in lieu of carrying out certain 
functions, had funded Emploi-Quebec under the terms of the LMIA. 


The Federal Court also pointed out that the use of the federal spending power in an 
area of provincial jurisdiction is widespread, though controversial. Nevertheless, its use 
“through conditional grants or otherwise, does not transform provincial legislation into a 
federal one or make a provincial government recipient of federal funds, a federal 
institution for the purpose of the OLA. To accept such propositions would subvert 
Canadian federalism as we know it. It would annihilate provincial jurisdiction.” For all of 
these reasons, the applicant’s arguments concerning the applicability of section 25 were 
rejected. 


The Federal Court also addressed the allegation made by the applicant that the 
federal Minister in his exchange-of letters with his Quebec counterpart had asserted that 
the OLA did not apply to the LMIA. It pointed out that the federal Minister was clearly 
concerned at the time to ensure that provisions in the EIA regarding services in both 
official languages would be respected.'® Ultimately this was reflected in provisions of the 
LMIA setting out the scope of services in English that would be provided. 


# Id. at pp. 199-200. 


& 


In this regard, the Court declared: “The federal Minister, in his response to the Quebec Minister, did not decide that the OLA did not 
apply to the LMIA. What he did was describe the services to be provided by Quebec and concluded that such services satisfied 
Canada’s legislative requirements. In saying this, he was referring to paragraph 57(1)(d.1) of the EIA which provides that the 
employment benefits and support measures under Part Il of the EIA must be provided in either official language where there is a 
significant demand for that assistance in that language.” /bid. at p. 201. 
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As to the arguments based on section 20 of the Canadian Charter of Rights and 
Freedoms, the Court found that there was an insufficient factual basis to support any 
declaration of constitutional invalidity. The Court pointed out that the applicant had not 
alleged any breach by Quebec of language obligations it assumed under the LMIA. 
Moreover, the Charter arguments of the applicant were to a large extent founded upon 
the assertion that the federal Minister had delegated his authority to Quebec, an 
assertion that the Federal Court rejected. Mr. Lavigne has appealed this decision to the 
Federal Court of Appeal. 


5.4 LANGUAGE REQUIREMENTS FOR POSITIONS IN THE 
FEDERAL PUBLIC SERVICE 


Official language requirements for bilingual positions in the federal Public Service 
are related to both a linguistic profile and a designation of whether that profile is 
imperative or non-imperative. A linguistic profile is composed of three types of linguistic 
skills: reading, writing and oral interaction. To each skill a level of ability is assigned 
represented by the letters A, B, C, with A being the lowest and C being the highest 
levels. (With respect to the linguistic evaluation of individual employees, the same three 
levels are applied but with the addition of the letter E, which means an exemption from 
future evaluation is accorded in light of an individual’s demonstrated superior 
performance in any skills category.) A position which is designated imperative means 
that an individual must meet its language requirements before appointment; whereas a 
non-imperative designation allows the position to be filled by a candidate who 
undertakes to pursue language training in order to meet the requirements at a later date. 


Language requirements in the federal Public Service are necessary in order to 
respect obligations of federal government institutions to communicate with, and provide 
services to, the Canadian public in both English and French; as well as to respect the 
right of public servants to work in either official language (Parts IV and V of the Official 
Languages Act). However, the application of language requirements is subject to the 
statutory rule set down in section 91 of the Official Languages Act, which reads: 


“NOTHING IN PART IV OR V AUTHORIZES THE APPLICATION OF OFFICIAL LANGUAGE 
REQUIREMENTS TO A PARTICULAR STAFFING ACTION UNLESS THOSE REQUIREMENTS 
ARE OBJECTIVELY REQUIRED TO PERFORM THE FUNCTION FOR WHICH THE STAFFING 
ACTION IS UNDERTAKEN.” 


Two Federal Court’s decisions involving the same employee have dealt with the 
meaning of this section in the context of legal action taken under ss. 77(1) and (4), which 
allows a person to apply to the Federal Court for a remedy where a complaint to the 
Commissioner has been made with respect to (amongst other things) any right or duty 
under section 91. 


REMEDY AFTER IMPROPER DESIGNATION 


Rogers v. Canada (Correctional Service) 


After 23 years in the Public Service, Mr. Rogers was declared surplus following the 
abolition of the position he then occupied at the Royal Military College in Kingston, 
Ontario. Surplus status made him subject to the Treasury Board Work Force Adjustment 
Directive (WFAD), which gave him priority for appointment to any available position at 
the same level and the right to at least one reasonable job offer. Surplus status also 
made him eligible for up to two years retraining to acquire the necessary qualifications 
for available positions, including language training for non-imperative bilingual positions. 
However, a surplus employee appointed to an imperative bilingual position was required 
as a prerequisite to possess (as were others) the level of language skills applied to the 
position. All efforts by Mr. Rogers to find a suitable position proved unsuccessful, in part 
because he lacked the language skills necessary to meet the imperative requirements 
attached to positions of interest to him, and he was ultimately informed that he would be 
placed on unpaid surplus status. To avoid that eventuality, Mr. Rogers accepted 
(reluctantly) the terms of an Early Retirement Incentive plan then being offered by the 
federal government. He subsequently sought court remedies against two different 
departments that had, in his view, caused him to suffer financial loss as a result of 
unreasonable language requirements imperatively applied to positions for which he 
would otherwise have been qualified to compete. 


The first decision issued concerns the action Mr. Rogers brought against 
Correctional Service Canada (CSC).'* In the course of job searching, Mr. Rogers 
became aware of an AS-02 level position as Administrative Assistant to the Deputy 
Commissioner (Ontario) of CSC, a level for which he had been assessed qualified by the 
Public Service Commission (PSC). The competition poster regarding the position had 
identified the language requirements as “bilingual imperative” at the CCC level, although 
the actual work description identified the staffing mode as “bilingual non-imperative”. At 
the time he became aware of the position Mr. Rogers’ linguistic profile for French had 
been assessed as ECB. Because his tested language skills did not meet the imperative 
requirements of the position, PSC did not proceed with Mr. Rogers’ stated interest in the 
job, nor did Mr. Rogers’s direct communication with CSC result in a favourable response. 
He subsequently filed a complaint with the Commissioner of Official Languages and 
requested that CSC delay any decision about staffing the position until his complaint had 
been investigated and a report issued, a request that was denied. 


The final report of the Commissioner found that both the linguistic profile of the 
position and its designation as bilingual imperative were unfounded. Amongst other 
things, the report determined that management at CSC had not used the objective 
criteria established by Treasury Board in determining the language requirements of the 


‘8 Rogers v. Canada (Correctional Service Canada), [2001] 2 F.C. 586. Docket: T-195-97. 
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position, which should have been assessed at CBC. Furthermore, there was no written 
record of the rationale for staffing the position in the imperative mode, nor any evidence 
that the objective criteria of Treasury Board regarding this issue had been used. 


In assessing Mr. Rogers’ application for a remedy against CSC, the Federal Court 
first considered whether the Commissioner’s report regarding his complaint could be 
used as evidence supporting his claim. While the Court acknowledged that reports of the 
Commissioner are not binding, it emphasized that they were relevant in dealing with an 
application for a court remedy under the Act: 


“IN MY OPINION, THE NATURE OF THE ACT AS QUASI-CONSTITUTIONAL LEGISLATION 
MEANS THAT A REPORT OF THE COMMISSIONER, AFTER THE CONDUCT OF AN 
INVESTIGATION, CAN BE ACCEPTED AS EVIDENCE THAT A BREACH OF THE ACT HAS 
OCCURRED. THE FINDINGSAND CONCLUSION OF THE COMMISSION WERE NOT SERIOUSLY 
CHALLENGED BY THE RESPONDENT. ACCORDINGLY, | CONFIRM THE FINDINGS OF THE 
COMMISSION THAT THE STAFFING MODE FOR THE POSITION IN QUESTION SHOULD HAVE 
BEEN BILINGUAL NON-IMPERATIVE, WITH A LINGUISTIC PROFILE OF CBC. | FIND THAT 
THE IMPROPER DESIGNATION FOR THE POSITION BREACHED THE APPLICANT 'S LANGUAGE 
RIGHTS. "*” 


The only matter remaining, therefore, was the determination of the appropriate 
remedy to award. In this regard, the Court pointed out that efforts to characterize the 
effect of the improper designation on Mr. Rogers as only a “loss of opportunity” (which 
does not give rise to compensation) were unfounded. Relying on a previous Federal 
Court of Appeal decision,'* the presiding judge found “that there does not need to be a 
probable result that the wrong is connected to the loss, only a serious possibility that it is 
connected...[U]ncertainty as to the degree of the connection goes to the assessment of 
damages, and not to whether there is a connection between the wrong and the loss, 
provided that the connection meets the threshold of “serious possibility”.”"* On the facts 
of the case, the Court found that there was a serious possibility that Mr. Rogers would 
have been appointed to the position at CSC, that this was more that just a “loss of 
opportunity”, and that the loss to Mr. Rogers demanded compensation. However, since 
there was insufficient evidence before the Court to allow for a meaningful assessment of 
damages, the presiding judge ordered that an assessment reference be conducted at 
some future date pursuant to Federal Court Rules, 1998 [SOR/98-106]. 


7 Ibid. at page 602. 
Canada (Attorney General) v. Morgan, [1992] 2 F.C. 401. 


* Supra, note 136, p. 605. 


OBJECTIVE CONSIDERATION FOR DESIGNATION 
Rogers v. Canada (National Defence) 


Mr. Rogers brought a further application for a remedy with respect to a staffing 
decision made by the Department of National Defence." The position in which Mr. 
Rogers expressed interest was administrative in nature (AS-02) and located at the Royal 
Military College in Kingston. Its linguistic profile was CCC and was designated as 
bilingual imperative. Mr Rogers’ exclusion from consideration for appointment to the 
position, based on his lack of the requisite linguistic skills, prompted him to file a second 
complaint with the Commissioner, claiming that the linguistic profile of the position and 
its imperative staffing were unjustified. The final report of the Commissioner found that 
both the linguistic profile and the imperative mode of staffing were based upon objective 
considerations relevant to the functions associated with the position. For example, the 
report found that the position in question (administrative officer of the Land Forces 
Technical Staff Course) required the incumbent to liaise with English and French 
speaking external agencies and institutions, to communicate orally and in writing with 
guest speakers and visitors, and supervise course materials for students in both English 
and French. In light of these responsibilities, the report concluded that it was necessary 
for anyone occupying the position to have knowledge of both official languages at the 
CCC level. These factors were also found to be relevant to the imperative mode of 
staffing, not to mention the immediate operational needs of the Royal Military College in 
dealing with the arrival of Francophone cadets, professors and staff from the military 
college in St-Jean, Quebec, which was slated for closure at the time. 


In dealing with Mr. Rogers’ application for a court remedy, which was brought 
despite the unfavourable findings in the Commissioner’s report, the Federal Court 
emphasized that its only concern was to examine the objectivity of the linguistic 
requirements and the reasons for imperative staffing. It characterized much of Mr. 
Rogers’ evidence and submissions as being related to allegedly unjust treatment by his 
employer, to the attitudes of colleagues towards him, to opinions about his level of 
French, to job performance evaluation by previous employers, to the manner in which 
interviews were conducted and various allegations of administrative errors of no great 
significance, all of which are extraneous to the issues a court must address under 
section 91 of the Official Languages Act. The Court found that any judicial modification of 
language requirements for breach of section 91 can only be made if there is “no 
evidentiary basis to the designation, ...the designation is unreasonable, or...the language 
requirements are imposed frivolously or arbitrarily. If there is a factual basis for the 
designation, the Court should not intervene.”'*' 


“ Rogers v. Canada (Department of National Defence), Federal Court Trial Division, February 16, 2001; Docket: T-2712-95. 


#1 Jbid. at paragraph 27. 


Since the applicant contested only the oral component of the linguistic profile, the 
Court examined in some detail the characteristics of C level skills for oral interaction 
which were set out in a document published by the PSC (“Determining the Linguistic 
Profile for Bilingual Positions”). It found that the duties of the administrative officer in 
question, as well as the number of Francophone students enrolled, reasonably required 
level C oral skills in the officer's second official language. It could not be said that the 
level C profile was frivolous or arbitrarily imposed. 


As to the imperative mode of staffing, the Court made reference to the Treasury 
Board’s Manual on Official Languages, in particular two criteria relevant to staffing a 
bilingual position on an imperative basis. First, the Manual provides that “[imperative 
staffing must normally be used for appointments or deployments to indispensable 
bilingual positions for providing service to the public or to employees in both official 
languages.” Second, “[imperative staffing must normally be used for appointments or 
deployments to bilingual positions having significant operational impact.” On the 
evidence heard, the Court concluded that it was “...not unreasonable to characterize the 
position as being an important point of contact with the public (external organizations 
and speakers) or with employees, and in this case, also students, including Francophone 
students.”'* The imperative staffing was therefore objectively justified and not contrary to 
the provisions of section 91. 


Although Mr. Rogers stressed the fact that the investigator assigned to his file 
initially took the view that imperative staffing was not required, due to the past 
employment of a unilingual anglophone in the administrative position, the Court pointed 
out that this preliminary conclusion had been overruled by supervisors at the 
Commission. The final report issued by the Commissioner upheld the imperative staffing 
mode and dismissed the complaint. The Court also stressed that while it was in no way 
bound by the findings contained in the Commissioner’s final report, it agreed with those 
findings based on the evidence it had heard.'* 


The Court’s conclusion that the imperative staffing was objectively justified was not 
adversely affected by the lack of documentation prepared by the Royal Military College. 
However, the Court noted that the Treasury Board has recommended that “the rationale 
to impose imperative staffing taken at each stage of the process should be documented 
with particular care”’* While the Court found that this would have been preferable in the 
case at bar, it concluded that the evidence in no way suggested that the decision to staff 
the position on an imperative basis was taken for frivolous reasons or imposed arbitrarily. 


“ Id. at paragraph 39. 


# The Court also took issue with the view expressed by the judge in the first Rogers decision involving Correctional Service Canada that a 
report issued by the OCOL “can be accepted as evidence that a breach of the Act has occurred.” The Court here stressed that any 
>conclusion that a breach of the Act has occurred “must be reached after the judge has heard and weighed the evidence advanced by 
both parties.” /bid. at paragraph 40. 


# Id. at paragraphs 41-42. 


DESIGNATION BASED ON NEEDS IN TERMS OF PUBLIC SERVICES 
Marchessault v. Canada Post 


In a recent decision involving a staffing decision at Canada Post,'* the Federal 
Court re-affirmed that language requirements cannot be imposed frivolously or arbitrarily, 
but must be reached on a factual basis. The specific matter before the Court involved a 
1992 decision of Canada Post to require that persons appointed to the position of 
postmaster in the town of Coderre, Saskatchewan be bilingual on an imperative basis. 
This decision was contested at the time and formed the basis of a complaint to the 
Commissioner of Official Languages by Kevin Marchessault, who had been occupying 
the position on a temporary basis. Upon investigation of the complaint, the 
Commissioner determined that the imperative bilingual designation had been made in 
order to meet requirements set out in government regulations on communications with 
and services to the public. Those regulations provide that services must be provided in 
both official languages within any Census Subdivision (CSD) that has fewer than 200 
persons and where the official minority language population constitutes at least 30% of 
the population. The 1991 census data indicated that the population of the CSD of 
Coderre consisted of 55 persons, of whom 20 (or 33.7%, as calculated by Canada Post) 
had declared French to be their first official language. The Commissioner therefore 
concluded that the decision to designate the position of postmaster in Coderre as 
bilingual on an imperative basis had been adequately justified by Canada Post. 


Though dissatisfied with the decision to reject his complaint, Mr. Marchessault did 
not formally engage any review procedures provided for in the Official Languages Act. 
However, seven years later he complained again to the Commissioner that the 1992 
decision of Post Canada was unjustified. He took the position that the proper census 
data regarding language of service to the public at the time dated from 1986. As the 
1986 census data indicated fewer Francophones than the data from 1991, he maintained 
that the position of postmaster should never have been designated as bilingual. In June 
of 2000, the Commissioner wrote again to Mr. Marchessault rejecting his claim that the 
1992 decision was unjustified. 


While it was argued before the Federal Court that the prescription period of 60 days 
under the Act for seeking review of a Commission decision had expired long ago, and 
there was no good reason to extend it, the Federal Court took the view that the 
“courtesy” response of the Commissioner to Mr. Marchessault in June of 2000 opened 
an opportunity to finally put to rest the questions raised by the complaint. First, as 
regards statutory provisions that apply to the case, the Court indicated that ss. 22(b) Act 
clearly establishes the duty of federal institutions to provide services in either official 
language anywhere in Canada where a significant demand exists. Leaving aside the 


® Kevin Marchessault v. Canada Post Corporation, Federal Court Trial Division, November 22, 2002; Docket: T-1463-00; Neutral Citation: 
2002 FCT 1202. 


further definition of significant demand found in regulations under the Act, the Court 
determined that Canada Post had in fact used the 1991 census data to assess the 
demand for French-language services in Coderre. The Court found that a minority 
population of 33.8% (based on the 1991 census) was more than adequate to meet the 
requirements of significant demand within the meaning of ss. 22(b) of the Act. The 
decision of Canada Post to require a bilingual postmaster in Coderre was thus based on 
needs in terms of public services and on a reasonable assessment of significant 
demand. 


The Court also acknowledged the difference of view regarding which census data to 
use in determining the level of demand for French-language services in Coderre. It ruled, 
however, that at the time Canada Post made its decision to classify the position in 
question as bilingual imperative, the Regulations defining significant demand were not 
formally in effect. As a result, provisions in the Regulations that govern which census 
data (1986 or 1991) will apply to decisions regarding significant demand could not be 
said to have any effect on the resolution of the dispute before the Court. Even assuming 
that the Regulations applied to the assessment of significant demand in Coderre when 
Canada Post made its decision, the Court ruled that the crucial date for determining the 
number of French-speaking persons was the time of release of the census data, as 
opposed to the date of formal publication. As the 1991 data was released in September 
of 1992 and the decision of Canada Post with respect to the position of postmaster in 
Coderre was taken in December of 1992, the Court rejected the claim that the 1986 
census applied. Accordingly, the Court found that Canada Post had not failed to comply 
with the Act in reaching its decision to classify the position of postmaster in Coderre as 
bilingual. Mr. Marchessault has appealed this decision to the Federal Court of Appeal. 


VI. LANGUAGE RIGHTS 
AND PROVINCIAL | 


TERRITORIAL LAW 


6.1 BILINGUAL SIGNS IN QUEBEC 


A.G. OF QUEBEC V. LES ENTREPRISES W.F.H. LTÉE 


HE LAST LANGUAGE RIGHTS REPORT REVIEWED A 
DECISION OF THE QUEBEC SUPERIOR COURT THAT 
CONFIRMED THE CONSTITUTIONAL VALIDITY OF A 
QUEBEC STATUTORY RULE REQUIRING THE NET 
PREDOMINANCE OF FRENCH IN PUBLIC SIGNAGE. THE 
CONSTITUTIONAL ISSUE WAS RAISED IN A PROSECUTION 
INVOLVING TWO ENGLISH-SPEAKING ANTIQUE DEALERS 
WHO RAN A SHOP IN THE VILLAGE OF LAC-BROME IN 
THE EASTERN TOWNSHIPS. THE SHOP NAME (“LYON 
AND THE WALRUS - LA LIONNE ET LE MORSE) AND 
TYPE OF BUSINESS BEING CONDUCTED WERE 
ANNOUNCED ON A BILINGUAL SIGN THAT GAVE EQUAL 
PROMINENCE TO BOTH THE ENGLISH AND FRENCH 
LANGUAGES. AS THIS WAS IN BREACH OF THE 
STATUTORY RULE REQUIRING THE NET PREDOMINANCE 


OF FRENCH, CHARGES WERE LAID. 
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The matter had come before the Superior Court on appeal from a lower court 
decision declaring the statutory provisions in question to be contrary to freedom of 
expression as protected under section 2 of the Canadian Charter of Rights and 
Freedoms.'* The Court of Appeal has now upheld the decision of the Quebec Superior 
Cours 


The issues before the Court of Appeal are best situated by recalling statements 
made by the Supreme Court of Canada in 1988 when it considered the constitutional 
validity of the original provisions in the Charter of the French Language of Quebec 
requiring the exclusive use of French in public signage.’ The prohibition of other 
languages on public signs was determined at that time to be contrary to the 
constitutional protection of freedom of expression. However, the Supreme Court took 
the view that the protection and promotion of French in Quebec was a legitimate 
government objective that could very well justify the mandatory concurrent use of 
French: 


“IN THE OPINION OF THIS COURT IT HAS NOT BEEN DEMONSTRATED THAT THE PROHIBITION 
OF THE USE OF ANY LANGUAGE OTHER THAN FRENCH...IS NECESSARY TO THE DEFENCE 
AND ENHANCEMENT OF THE STATUS OF THE FRENCH LANGUAGE IN QUEBEC OR THAT 
IT IS PROPORTIONATE TO THAT LEGISLATIVE PURPOSE. SINCE THE EVIDENCE PUT TO 
US BY THE GOVERNMENT SHOWED THAT THE PREDOMINANCE OF THE FRENCH LANGUAGE 
WAS NOT REFLECTED IN THE “VISAGE LINGUISTIQUE” OF QUEBEC, THE GOVERNMENTAL 
RESPONSE COULD WELL HAVE BEEN TAILORED TO MEET THAT SPECIFIC PROBLEM AND 
TO IMPAIR FREEDOM OF EXPRESSION MINIMALLY. THUS, WHEREAS REQUIRING THE 
PREDOMINANT DISPLAY OF THE FRENCH LANGUAGE, EVEN ITS MARKED PREDOMINANCE, 
WOULD BE PROPORTIONAL TO THE GOAL OF PROMOTING AND MAINTAINING A FRENCH 
“VISAGE LINGUISTIQUE” IN QUEBEC AND THEREFORE JUSTIFIED UNDER THE QUEBEC 
CHARTER AND THE CANADIAN CHARTER, REQUIRING THE EXCLUSIVE USE OF FRENCH 
WAS NOT SO JUSTIFIED. FRENCH COULD BE REQUIRED IN ADDITION TO ANY OTHER - 
LANGUAGE OR IT COULD BE REQUIRED TO HAVE GREATER VISIBILITY THAN THAT 
ACCORDED TO OTHER LANGUAGES. SUCH MEASURES WOULD ENSURE THAT THE “VISAGE 
LINGUISTIQUE” REFLECTED THE DEMOGRAPHY OF QUEBEC: THE PREDOMINANT 
LANGUAGE IS FRENCH." 


In line with this opinion, the Charter of the French Language (section 58) was 
eventually amended to allow the concurrent use of another language provided that the 
French language portion of a public sign, poster or commercial advertising was 


* See LANGUAGE RIGHTS 1999-2000, supra, note 1, at pp. 76-79. N.B. The Superior Court (which had sat on appeal from a trial level 
decision) was erroneously identified in our last report as the Court of Appeal of Quebec. 


* Attorney General of Quebec v. Les Entreprises W.FH. Itée, Court of Appeal of Quebec, October 24, 2001; [2001] J.Q. no 5021: 
JEL/2001-512. 


Ford v. Quebec (A.G.), [1988] 2 S.C.R. 712. 
 Jbid. at pp. 779-780. 


“markedly predominant.” Regulations were also adopted that define the latter expression 
as ensuring for the French text a much greater visual impact than the other language 
used. The regulations also establish that a much greater visual impact is achieved if the 
space occupied by the French text is twice as large as that accorded to the other 
language used, and if the same ratio of two to one is reflected in the size of the French 
text itself. 


In prosecuting breaches of the rules regarding the language of public signage, the 
Attorney General of Quebec took the position that it is not obliged to present fresh 
evidence regarding the reasonable nature of the mandatory concurrent use of French, as 
well as its marked predominance. As this was established on the evidence considered 
by the Supreme Court of Canada in 1988, the conclusions reached by that court should 
be applied until such time as they are shown by a party so claiming to no longer be 
valid. The Court of Appeal has endorsed this view: 


‘TOUR TRANSLATION] THE APPELLANT THUS HAS THE BURDEN OF SHOWING THAT THE 
SITUATION DISCLOSED BY THE DOCUMENTS CONSIDERED BY THE SUPREME COURT IN 
1998 HAD SO CHANGED THAT THE MEASURE COULD NO LONGER BE JUSTIFIED IN 
1999. IT PRESENTED CERTAIN EVIDENCE WHICH WAS NOT ACCEPTED BY THE SUPERIOR 
COURT JUDGE. IT DECLINED THE INVITATION TO PUT FORWARD COMPLETE EVIDENCE, 
CONSIDERING THAT THE BURDEN STILL LAY WITH THE ATTORNEY GENERAL.” 


While the appellant submitted a motion before the Court of Appeal to be allowed to 
submit further evidence relevant to current linguistic realities in Quebec, the Court ruled 
that it was too late to introduce elements to the case that were not present in the lower 
courts, especially since it had been the appellant who had defined the nature of the legal 
issues involved. 


The Court of Appeal also felt that the opinion of the Supreme Court in 1988 
regarding the then hypothetical concurrent use of French in public signage, though not 
strictly necessary to its decision about mandatory unilingualism, was nevertheless 
intended to be binding in future cases: 


‘TOUR TRANSLATION] | CONCLUDE THAT IN THE CASE AT BAR THE SUPREME COURT'S 
OBITER DICTUM IN FORD HAS THE SAME WEIGHT AS IF IT WERE PART OF THE RATIO 
DECIDENDI AND IS BINDING ON THE COURT OF APPEAL. IT SEEMS CLEAR FROM ANALYSIS 
OF FORD AND DEVINE THAT THE SUPREME COURT WAS MEASURING THE SCOPE OF 
ITS CONCLUSIONS ON THE DELICATE QUESTION OF SIGNAGE IN QUEBEC AND WISHED 
TO RESOLVE THAT QUESTION. THE FORMULATION OF THE CLEAR PREDOMINANCE RULE 
IS CERTAINLY NOT AN ISOLATED PHRASE THE REPERCUSSIONS OF WHICH WERE NOT 
CONSIDERED.”*! 


' Supra, note 147, at paragraph 61. 


#1 Jbid. at paragraph 58. 


The Court of Appeal therefore applied past conclusions of the Supreme Court of 
Canada to the effect that the language policies underlying the Charter of the French 
Language were important and legitimate, and that there was a rational link between the 
need to protect the French language and a requirement that the predominance of French 
be reflected in public signage. It also reaffirmed as still valid the over-all assessment of 
the Supreme Court in 1988 that the French language in Quebec was vulnerable, even if 
progress had since been made in enhancing the use of French in the provincial 
economy and in slowing the linguistic assimilation of immigrants to Quebec into the 
English-speaking minority 


The Court of Appeal also addressed the issue of whether equality rights under the 
Canadian Charter (section 15) or human rights legislation in Quebec (Charter of Human 
Rights and Freedoms) would be violated by legally requiring the concurrent use of 
French in public signage. The Supreme Court of Canada had considered in 1988 an 
alleged violation of equality rights by provisions in the Charter of the French Language 
(sections 57 at 89) that required the concurrent use of French in employment forms, 
invoices, order forms, receipts and quittances. In answering this question, the Supreme 
Court had applied the same reasoning as it had when assessing the reasonable nature 
(under section 1 of the Canadian Charter) of a mandatory concurrent use of French in 
public signage. It was this reasoning of the Supreme Court that the Quebec Court of 
Appeal adopted as its point of departure: 


“THE ONLY QUESTION THAT REMAINS TO BE ANSWERED IS WHETHER THE APPLICATION 
OF S. 1 WOULD BE ANY DIFFERENT IF THERE WERE A PRIMA FACIE BREACH OF S. 15 
IN THIS CASE. MORE SPECIFICALLY, THE QUESTION BECOMES WHETHER THE 
PROPORTIONALITY TEST LAID DOWN IN R. v. OAKES, [1986] 1 S.C.R. 103, AND 
RESTATED BY DICKSON C.J. IN R. v. EDWARDS BOOKS AND ART LTD., [1986] 2 
S.C.R. 713, WOULD YIELD A DIFFERENT RESULT IN THIS CASE IF THE PRIMA FACIE 
BREACH IN ISSUE WERE A BREACH OF THE RIGHTS GUARANTEED UNDER S. 15. WE 
HAVE ALREADY DETERMINED THAT THE REQUIREMENT OF JOINT USE OF FRENCH IS 
RATIONALLY CONNECTED TO THE LEGISLATURES PRESSING AND SUBSTANTIAL CONCERN 
TO ENSURE THAT THE “VISAGELINGUISTIQUE” OF QUEBEC REFLECTS THE PREDOMINANCE 
OF THE FRENCH LANGUAGE. DOES THE REQUIREMENT IMPAIR AS LITTLE AS POSSIBLE 
THE RIGHT TO EQUALITY BEFORE AND UNDER THE LAW AND THE RIGHT TO EQUAL 
PROTECTION AND BENEFIT OF THE LAW WITHOUT DISCRIMINATION? IS IT DESIGNED 
NOT TO TRENCH ON THE RIGHT SO SEVERELY THAT THE LEGISLATIVE OBJECTIVE IS 
NEVERTHELESS OUTWEIGHED BY THE ABRIDGMENT OF RIGHTS? By ENSURING THAT 
NON-FRANCOPHONES CAN DRAW UP APPLICATION FORMS AND QUITTANCES IN ANY 
LANGUAGE OF THEIR CHOICE ALONG WITH FRENCH, S. 57, READ TOGETHER WITH 89, 
CREATES, AT MOST A MINIMAL IMPAIRMENT OF EQUALITY RIGHTS. ALTHOUGH, AS THE 
APPELLANT CONTENDED, THE REQUIREMENT OF JOINT USE OF FRENCH MIGHT CREATE 


\ 


AN ADDITIONAL BURDEN FOR NON-FRANCOPHONE MERCHANTS AND SHOPKEEPERS, 
THERE IS NOTHING WHICH IMPAIRS THEIR ABILITY TO USE ANOTHER LANGUAGE 
EQUALLY. #2? 


While the Court of Appeal considered this finding of the Supreme Court to be 
conclusive as regards the impact on equality of the mandatory concurrent use and 
marked predominance of French on public signs and in commercial advertising, it 
nevertheless considered briefly the merits of any claim of discrimination: 


‘TOUR TRANSLATION] IT IS CLEAR THAT S. 58 IMPOSES DIFFERENT TREATMENT ON A 
FRANCOPHONE AND A PERSON WITH A DIFFERENT MOTHER TONGUE. A FRANCOPHONE 
CAN SIMPLY DO HIS OR HER ADVERTISING EXCLUSIVELY IN HIS OR HER MOTHER TONGUE, 
WHILE A PERSON SPEAKING ANOTHER LANGUAGE MUST ADD TO THE TEXT IN HIS OR 
HER LANGUAGE A CLEARLY PREDOMINANT FRENCH VERSION. HOWEVER, LAW CLEARLY 
ESTABLISHES THAT A DIFFERENCE IN TREATMENT IS NOT NECESSARILY SYNONYMOUS 
WITH PROHIBITED DISCRIMINATION. AS LAID DOWN IN PARA. 83 OF LAW, THE FIRST 
QUESTION THE COURT MUST ASK IN EACH CASE IS WHETHER THERE HAS BEEN AN 
INFRINGEMENT OF HUMAN DIGNITY, IN VIEW OF THE HISTORICAL, SOCIAL, POLITICAL 
AND LEGAL BACKGROUND IN WHICH THE ALLEGATION IS MADE.”°° 


When examined from this angle, the Court of Appeal concluded that the dignity of 
non-Francophones had not suffered as a result of the legal requirement for the 
concurrent use of French in public signage and commercial advertising. 


As to the argument that the unwritten constitutional principle of the protection of 
minorities might be invoked to place in question the validity of section 58 of the Charter 
of the French Language, the Court of Appeal offered no other analysis than to say: 


‘TOUR TRANSLATION] FRENCH-SPEAKING CANADIANS ARE A MAJORITY IN QUEBEC, 
BUT ARE GENERALLY A MINORITY ELSEWHERE IN CANADA AND IN AMERICA. A PROVISION 
LIKE S. 58 IS INTENDED TO PREVENT THE LINGUISTIC PROFILE OF QUEBEC CONTINUING 
TO CHANGE UNTIL IT NO LONGER REFLECTS THAT REALITY. THIS IS A LEGITIMATE 
PURPOSE WHICH IN THE PRESENT CIRCUMSTANCES DOES NOT INFRINGE EITHER THE 
CONSTITUTION OR THE RULE OF LAW.” 


An application for leave to appeal this decision to the Supreme Court of Canada 
was dismissed on December 12, 2002 (with costs). 


; "2 Devine v. Quebec (A.G), [1988] 2 S.C.R. 790, p. 820. 
# Supra, note 147, paragraph 91. 
1% Devine v. Quebec (A.G), [1988] 2 S.C.R. 790, p. 820. 


6.2 BILINGUALISM IN THE NWT 


FÉDÉRATION FRANCO-TÉNOISE V. CANADA 


Broadly based legal action was initiated in the Federal Court of Canada in January, 
2000 by the Fédération Franco-ténoise and individuals representing the Francophone 
community of the NWT against Her Majesty the Queen, the Commissioner of the NWT, 
the Speaker of the Legislative Assembly of the NWT and the Languages Commissioner 
of the NWT. Amongst other things, the action seeks court declarations to the effect that 
the Government of Canada is not fulfilling its obligations under sections 16-20 of the 
Canadian Charter of Rights and Freedoms, as well as under the unwritten constitutional 
principle of the protection of minorities, insofar as it has delegated its legislative authority 
to the NWT without ensuring that language rights will be fully respected. The plaintiffs 
also seek a declaration that the Government of Canada has failed to respect its 
commitment under Part VII of the Official Languages Act to enhance the vitality of the 
French linguistic minority community in the NWT, to support and assist its development, 
and to foster the full recognition and use of French in Canadian society. As against the 
Territorial defendants, the action seeks a declaration that all three are subject to sections 
16-20 of the Canadian Charter, as well as being obliged to comply with the Official 
Languages Act of the NWT. The latter Act constitutes an ordinance of the NWT adopted 
in 1984 following agreement with the federal government to abandon a Bill in Parliament 
designed to introduce a regime of legislative and judicial bilingualism. The abandonment 
of Bill C-26 was made contingent on the enactment of the ordinance in question. 
Parliament subsequently amended (in 1988) the Northwest Territories Act so as to 
provide that any amendment to the Territorial ordinance known as the Official Languages 
Act, or its repeal, required the concurrence of Parliament through legislative amendment 
to the Northwest Territories Act. However, the 1988 amendments to the latter Act also 
stipulate that nothing in it prevents the enhancement of language rights for the English, 
French or Aboriginal communities without the consent of Parliament, whether by 
amendment to the ordinance or otherwise. 


The plaintiffs also seek a declaration the members of the public have a right to 
services in French from the head or central offices of NWT government institutions by 
virtue of section 16-20 of the Canadian Charter and section 14 of the Official Languages 
Act of the NWT; as well as a declaration that, with respect to a list of institutions named 
in the action, “there is a significant demand for the use of French...or it is reasonable due 
to the nature of the office” under sections 16-20 of the Canadian Charter and the Official 
Languages Act of the NWT. In addition, the plaintiffs seek a declaration of the court to 
the effect that the government institutions listed in the action are required to make an 
“active offer” of service in French by virtue of sections 16-20 of the Canadian Charter 
and section 14 of the Official Languages Act of the NWT. Finally, in light of what the 
plaintiffs qualify as a flagrant and ongoing breach of official language obligations and 


rights of the public by NWT institutions and its government, the plaintiffs seek general, 
special and punitive damages. 


Any hearing on the merits of these claims, taken under section 17 of the Federal 
Court Act, has been delayed by objections made by the Territorial defendants to the 
jurisdiction of the Federal Court. In addition, the Federal Government applied to have the 
proceedings stayed in the Federal Court in order to allow the action to proceed in a more 
appropriate forum, namely, the Supreme Court of the Northwest Territories. While the 
Federal Court Trial Division dismissed the jurisdictional arguments of the Territorial 
defendants as well as the application of the Federal Government for a stay of 
proceedings, the Federal Court of Appeal subsequently overturned the lower court’s 
decision.'* 


In considering the position of the Territorial defendants, the Federal Court of Appeal 
reviewed the status of the Northwest Territories from a constitutional, legislative and 
jurisprudential point of view. It concluded that the Territorial defendants could not be said 
to fall within the notion of the federal Crown, which is “an expression used to refer to the 
executive power, which in practice is exercised by the prime minister and his cabinet. 
The expression does not cover the legislative power; nor does it cover the judicial 
power.” This notion is key to determining the scope of the Federal Court’s concurrent 
jurisdiction under section 17 in cases where relief is claimed against the Crown. The 
Court could see no justification to viewing the Speaker of the Legislative Assembly or the 
Territorial Commissioner of Official Languages as part and parcel of the federal 
executive power. It also declined to characterize the Commissioner of the NWT, who is 
appointed by the federal Crown, as being a federal employee for the purposes of 
determining the Court’s jurisdiction under section 17 of the Federal Court Act. 


“TO ARGUE THAT HE IS AN EMPLOYEE OF THE FEDERAL CROWN WOULD BE CONTRARY 
TO THE LETTER AND SPIRIT OF THE NORTHWEST TERRITORIES ACT, AND CONTRARY 
TO THE CASES THAT HAVE HELD THAT, IN EXERCISING DELEGATED POWERS OF 
RESPONSIBLE GOVERNMENT, THE COMMISSIONER OF THE TERRITORIES ENJOYS FULL 
AUTONOMY. ”®” 


The Court felt that it would be incongruous to ignore the implementation of 
responsible government in the NWT and “...to make the Federal Court, in the Territories, 
a sort of instrument of federal judicial trusteeship over activities of a local nature in the 
Territories when the federal executive and legislative trusteeships have for all practical 
purposes disappeared.”’® It further pointed out that there existed a superior court in the 


1 For the trial level decision see: Fédération Franco-ténoise v. Canada, [2001] 1 F.C. 241. For the decision of the Federal Court of Appeal 
see: [2002] 3 F.C. 641. 


. * Ibid. at page 673. 
#7 Id. at page 675. 
' Id. at page 677. 


NWT, analogous to those that exist at the provincial level, which was capable of ensuring 
the proper implementation of Territorial law. Moreover, the Territorial court would have 
jurisdiction over all the defendants and in relation to all the remedies sought by the 
plaintiffs, thus eliminating jurisdictional, standing and procedural objections that had so 
far delayed a hearing on the merits of the claim. In light of its lack of jurisdiction with 
respect to the Territorial defendants, the Federal Court of Appeal also allowed the 
application of the Federal Government for a stay of proceedings against the federal 
Crown, agreeing that the proper judicial forum for the determination of the issues was 
the Supreme Court of the Northwest Territories. 


Legal action was subsequently undertaken before the Supreme Court of the NWT. 
By way of interlocutory motion, the applicants applied to the Court to have a number of 
legal questions determined at pre-trial proceedings."** They relied on rules of procedures 
applicable to NWT courts that recognize the discretion of a superior court judge to order 
that certain questions of law or fact, or mixed law and fact, be adjudicated prior to a full 
hearing on the merits of a cause of action. They identified seven questions that they 
maintained should be determined at separate proceedings in order to limit the factual 
and legal complexity of any subsequent trial on the merits of the claims made by the 
plaintiffs. Those questions included the legal status of the NWT and its institutions (as 
being distinct from those at the federal level), the applicability of sections 16 to 20 of the 
Canadian Charter of Rights and Freedoms to the NWT and its institutions, and the 
compatibility of specific provisions in the Official ERED Act of the NWT with 
sections 16 to 20 of the Charter. 


In rendering judgement on the interlocutory motion, the Court observed that none of 
the parties to the action had yet produced a list of pertinent documentary evidence, nor 
had any pre-trial discovery involving parties and witnesses taken place. There was in 
effect a complete factual vacuum underpinning the cause of action at that point. 
Nevertheless, the applicants maintained that the constitutional status of the NWT could 
be determined by reference to existing statutory provisions and various ordinances, and 
that the Court could take judicial notice of the legislative history in this regard without 
formal proof being submitted. Should some form of evidence be required, the applicants 
took the position that it could be supplied by way of affidavit. The Court rejected this 
argument, pointing out that a full appreciation of the constitutional status of the NWT 
required an understanding of the practical scope and meaning of letters of instruction 
issued by the Minister of Indian and Northern Affairs, and that further evidence would be 
required about the circumstances surrounding the adoption of federal and territorial laws 
relevant to official languages. It felt that these and other matters raised complex 
questions that could not be adequately answered at the pre-trial hearing requested, and 
that it was undesirable to attempt to fragment constitutional questions in the manner 


‘ Fédération Franco-ténoise, et al. v. Procureur général du Canada, Procureur général des Territoires des T.N.-O, et al. Decision of the 
Supreme Court of the NWT rendered November 8, 2002; File No. S-0001-CV-2001000345. 
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proposed. Moreover, reasoned the Court, provisions in the Official Languages Act of the 
NWT mirrored to a great extent those found in sections 16-20 of the Charter, rendering 
any decision about the constitutional applicability of the latter to the facts of the case 
irrelevant to any breach of provisions set out in the former. Since the plaintiffs allege a 
violation of both, the Court ruled that all questions raised by the cause of action were 
best adjudicated at a full hearing on the merits of the action in light of all relevant 
evidence. The motion of the applicants was therefore dismissed and the matter will now 
proceed to trial. 
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VIL. INVESTIGATION PROCESS - 
UNDER THE OFFICIAL À 
LANGUAGES ACT | 
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Lavigne v. Canada (Office of the Commissioner of 
Official Languages) 


HE SUPREME COURT OF CANADA HAS RECENTLY 
REVIEWED THE CONFIDENTIAL AND PRIVATE 
NATURE OF INVESTIGATIONS CONDUCTED UNDER 
THE OFFICIAL LANGUAGES ACT (OLA). THE 
SPECIFIC INVESTIGATION AT ISSUE RELATED TO 
COMPLAINTS MADE BY A FEDERAL EMPLOYEE 
(MR. LAVIGNE) THAT HIS RIGHT TO WORK IN THE 
OFFICIAL LANGUAGE OF HIS CHOICE (ENGLISH) 
HAD BEEN VIOLATED BY THE MONTREAL OFFICE 
OF THE DEPARTMENT OF NATIONAL HEALTH AND 
WELFARE (NOW THE DEPARTMENT OF HUMAN 
RESOURCES DEVELOPMENT). DURING THE 
COURSE OF ITS INVESTIGATION OCOL 
CONDUCTED INTERVIEWS WITH SOME 25 
EMPLOYEES OF THE DEPARTMENT, INCLUDING 
THE COMPLAINANT'S IMMEDIATE SUPERVISOR, 
SOME OF HIS CO-WORKERS, AND OTHER 


MANAGERS AND EMPLOYEES. 
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The investigator's final report concluded that Mr. Lavigne’s complaints were well- 
founded and made five recommendations to the Department. The Department did not 
contest the findings of the final report and agreed to take the necessary steps to 
implement the recommendations. 


During the course of court proceedings seeking a remedy under Part X of the OLA, 
Mr. Lavigne made a formal request under the Privacy Act to the Commissioner of Official 
Languages for the disclosure of any personal information about him contained in files 
relevant to the complaints that had been investigated. The purpose of the Privacy Act (as 
set out in section 2) is to protect the confidential nature of personal information held by 
federal government institutions and to provide to individuals a right of access to personal 
information about themselves.'® Amongst other things, the Privacy Act defines personal 
information about an identifiable individual as including "the views or opinions of another 
individual about the individual." Pursuant to Mr. Lavigne's request, the Commissioner's 
office released most of the personal information contained in its files, except for copies 
of notes pertaining to an interview with Mr. Lavigne's immediate supervisor.'®' The latter 
had refused to give her consent to disclosure of the notes in question. 


The Commissioner's office justified its decision to withhold the personal information 
in question by invoking section 22(1)(b) of the Privacy Act, which authorizes the head of 
a government institution to deny a request where the disclosure "...could reasonably be 
expected to be injurious to the enforcement of any law of Canada or a province or the 
conduct of lawful investigations..." The use of this exemption in the circumstances was 
successfully contested by Mr. Lavigne before the Federal Court Trial and Appeal 
Divisions.’ The Court of Appeal determined that the exemption could not apply to 
investigations that had already concluded. In addition, it ruled that there was insufficient 
evidence to establish that disclosure could reasonably be expected to be injurious to the 
enforcement of any law of Canada. 

On appeal to the Supreme Court of Canada, a number of provisions in the Official 
Languages Act were identified as supporting the confidential nature of information 
gathered thereunder. For example, ss. 60(1) explicitly provides that every investigation 
by the Commissioner under the OLA shall be conducted in private. Section 72 provides 
that the Commissioner or anyone acting on his behalf "...shall not disclose any 
information that comes to their knowledge in the performance of their duties and 
functions under this Act." Provisions of this sort, when combined with the exemption 


‘© The exact wording of the statute is: "The purpose of this Act is to extend the present laws of Canada that protect the privacy of 
individuals with respect to personal information about themselves held by a government institution and that provide individuals with a 
right of access to that information." Privacy Act, R.S.C. 1985, c. P-21, section 2. 


'*' Copies of notes pertaining to interviews with the district manager of the Montreal office and the regional coordinator of official languages 
were released with their consent 


™ For trial level decision see Lavigne v. Canada (Office of the Commissioner of Official Languages), (1998), 157 F.T.R. 15. For Federal 
Court of Appeal decision see (2000), 261 N.R. 19. 


under the Privacy Act regarding the conduct of investigations, were said to support the 
refusal to disclose the personal information in question. 


Before examining the specific circumstances of the case before it, the Supreme 
Court reaffirmed that the Official Languages Act "...belongs to that privileged category of 
quasi-constitutional legislation which reflects "certain basic goals of our society" and 
must be so interpreted "as to advance the broad policy considerations underlying it".""® 
The Court also recognized that the Privacy Act had "quasi-constitutional legislative roots" 
as well, pointing out that the protection of privacy is related to the preservation of a free 
and democratic society. While the quasi-constitutional status of both statutes was not 
conclusive when interpreting their meaning and scope, such status was nevertheless a 
factor to be considered. 


The Supreme Court also emphasized that both the Privacy Commissioner and the 
Official Languages Commissioner exercise roles akin to that of an ombudsman, and 
hence deal with complaints in a manner different from that which characterizes the 
conduct of litigation before a court of law. It pointed out that "[a]n ombudsman is not 
counsel for the complainant. His or her duty is to examine both sides of the dispute, 
assess the harm that has been done and recommend ways of remedying it. The 
ombudsman's preferred methods are discussion and settlement by mutual agreement." 


Having made these general observations, the Supreme Court then turned to how 
the Privacy Act and the Official Languages Act could best be interpreted so as to 
harmonize their respective operations.'® First, it recognized the importance of 
confidentiality in the conduct of investigations under the OLA (referring to ss. 60(1) 
and 72): 


"THESE PROVISIONS ILLUSTRATE PARLIAMENT'S DESIRE TO FACILITATE ACCESS TO THE 
COMMISSIONER AND TO RECOGNIZE THE VERY DELICATE NATURE OF THE USE OF AN 
OFFICIAL LANGUAGE AT WORK BY A MINORITY GROUP. THE PRIVATE AND CONFIDENTIAL 
NATURE OF INVESTIGATIONS IS AN IMPORTANT ASPECT OF THE IMPLEMENTATION OF 
THE OFFICIAL LANGUAGES ACT. WITHOUT PROTECTIONS OF THIS NATURE, 
COMPLAINANTS MIGHT BE RELUCTANT TO FILE COMPLAINTS WITH THE COMMISSIONER, 
FOR EXAMPLE BECAUSE THEY ARE AFRAID THAT THEIR OPPORTUNITIES FOR 
ADVANCEMENT WOULD BE REDUCED, OR THEIR WORKPLACE RELATIONSHIPS WOULD 
SUFFER. AS WELL, THESE PROVISIONS ENCOURAGE WITNESSES TO PARTICIPATE IN 


© Lavigne v. Canada (Office of the Commissioner of Official Languages), Supreme Court of Canada, June 20, 2002, paragraph 23; Neutral 
Citation: 2002 SCC 53. File No.: 28188. It should be noted that the Privacy Commissioner appeared as an intervener and presented 
arguments in favour of the disclosure of the personal information. 


'* Jbid. at paragraph 39. 


‘°° The Court acknowledged the primacy provision found in section 82 of the OLA, but indicated that it only applied to Parts | to IV of the 
Act. As the Commissioner's arguments relied on provisions found in Part IX of the OLA, the primacy clause could have no application to 
the case at bar. /bid. at paragraph 40. 
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THE COMMISSIONER'S INVESTIGATIONS. THEY ARE LESS LIKELY TO BE AFRAID THAT 
THEIR PARTICIPATION MIGHT HAVE A NEGATIVE IMPACT ON THE EMPLOYER-EMPLOYEE 
RELATIONSHIP OR THEIR RELATIONS WITH OTHER EMPLOYEES, AND TO REFUSE TO 
COOPERATE FOR FEAR OF GETTING IN TROUBLE OR DAMAGING THEIR CAREERS. "S® 


The Court rejected arguments to the effect that the Commissioner's powers under 
the OLA to summon and compel the attendance of witnesses overrided the need for 
confidentiality in the conduct of investigations: 


"THAT ARGUMENT CANNOT SUCCEED, BECAUSE USING THE PROCEDURE FOR 
COMPELLING ATTENDANCE COMPROMISES THE OMBUDSMAN ROLE OF THE 
COMMISSIONER. IT IS THE RESPONSIBILITY OF THE COMMISSIONER TO INVESTIGATE 
COMPLAINTS THAT ARE SUBMITTED TO HIM IMPARTIALLY, AND TO RESOLVE THEM USING 
FLEXIBLE MECHANISMS THAT ARE BASED ON DISCUSSION AND PERSUASION. THE 
COMMISSIONER MUST PROTECT WITNESSES AND ASSIST VICTIMS IN EXERCISING THEIR 
RIGHTS. REQUIRING THE COMMISSIONER TO HAVE REGULAR RECOURSE TO THE 
PROCEDURE FOR ENFORCING THE ATTENDANCE OF INDIVIDUALS BEFORE HIM IS 
INCONSISTENT WITH THE ROLE OF AN OMBUDSMAN. IN ADDITION, ENFORCING THE 
ATTENDANCE OF WITNESSES WOULD NEEDLESSLY COMPLICATE THE INVESTIGATIONS, 
AND WOULD BE INJURIOUS TO THEM. A PERSON WHO IS COMPELLED TO TESTIFY MAY 
BE RECALCITRANT AND LESS INCLINED TO COOPERATE. "7 


Nevertheless, the need to ensure the confidentiality of information gathered under 
the OLA was not so absolute as to render the provisions of the Privacy Act inapplicable. 
Just like other government institutions, the Commissioner of Official Languages was 
obliged to establish a reasonable apprehension that disclosure of personal information 
could be injurious to the conduct of investigations. This did not mean, as argued by the 
respondent, that the relevant exemption under the Privacy Act applied only where an 
investigation was currently in progress. The Supreme Court found that the wording of the 
Act clearly established that the exemption applied equally to investigations underway, 
about to begin, or to those that might take place in the future. Indeed, it found that "[t]he 
disclosure of personal information may be as damaging to future investigations as to 
investigations that are underway." 


1% Ibid. at paragraph 42 
7 Id. at paragraph 45. 


"8 /d. at paragraph 55. 


The Court also provided guidance as to what factors should be considered when 
determining if a refusal to disclose personal information is based upon a reasonable 
expectation of probable harm to investigative processes: 


"THERE MUST BE A CLEAR AND DIRECT CONNECTION BETWEEN THE DISCLOSURE OF 
SPECIFIC INFORMATION AND THE INJURY THAT IS ALLEGED. THE SOLE OBJECTIVE OF 
NON-DISCLOSURE MUST BE TO FACILITATE THE WORK OF THE BODY IN QUESTION; 
THERE MUST BE PROFESSIONAL EXPERIENCE THAT JUSTIFIES NON-DISCLOSURE. 
CONFIDENTIALITY OF PERSONAL INFORMATION MUST ONLY BE PROTECTED WHERE 
JUSTIFIED BY THE FACTS AND ITS PURPOSE MUST BE TO ENHANCE COMPLIANCE WITH 
THE LAW. AREFUSAL TO ENSURE CONFIDENTIALITY MAY SOMETIMES CREATE DIFFICULTIES 
FOR THE INVESTIGATORS, BUT MAY ALSO PROMOTE FRANKNESS AND PROTECT THE 
INTEGRITY OF THE INVESTIGATION PROCESS. THE COMMISSIONER OF OFFICIAL 
LANGUAGES HAS AN OBLIGATION TO BE SENSITIVE TO THE DIFFERENCES IN SITUATIONS, 
AND HE MUST EXERCISE HIS DISCRETION ACCORDINGLY. "©? 


In the case at bar, the Supreme Court found that the evidence submitted by the 
Commissioner regarding injury related in a very general manner to future investigations. 
With respect to the specific facts of the case, the Court noted that the refusal of Mr. 
Lavigne's immediate supervisor to consent to disclosure had essentially determined the 
decision of the Commissioner. The evidence did not establish what risk of injury to 
investigations might reasonably have occurred had disclosure been made in any event. 
In the eyes of the Court, the lack of evidence on this point rendered somewhat 
theoretical any analysis about possible injury to the investigative process. It then 
concluded: 


"THERE ARE CASES IN WHICH DISCLOSURE OF THE PERSONAL INFORMATION REQUESTED 
COULD REASONABLY BE EXPECTED TO BE INJURIOUS TO THE CONDUCT OF 
INVESTIGATIONS, AND CONSEQUENTLY THE INFORMATION COULD BE KEPT PRIVATE. 
THERE MUST NEVERTHELESS BE EVIDENCE FROM WHICH THIS CAN REASONABLY BE 
CONCLUDED. EVEN IF PERMISSION IS GIVEN TO DISCLOSE THE INTERVIEW NOTES IN 
THIS CASE, THAT STILL DOES NOT MEAN THAT ACCESS TO PERSONAL INFORMATION 
MUST ALWAYS BE GIVEN. IT WILL STILL BE POSSIBLE FOR INVESTIGATIONS TO BE 
CONFIDENTIAL AND PRIVATE, BUT THE RIGHT TO CONFIDENTIALITY AND PRIVACY WILL 
BE QUALIFIED BY THE LIMITATIONS IMPOSED BY THE PRIVACY ACT AND THE OFFICIAL 
LANGUAGES ACT. THE COMMISSIONER MUST EXERCISE HIS DISCRETION BASED ON 
THE FACTS OF EACH SPECIFIC CASE. "7° 


© Id. at paragraph 58. 


7° Id. at paragraph 61. 


Given the lack of evidence related to the specifics of the case before it, the Court 
found that the Commissioner had failed to show that it was reasonably necessary to 
maintain confidentiality in order to protect the investigative process and dismissed the 
appeal. In so doing, the Court limited its decision to the issues surrounding the 
investigative process, even though ss. 22(1)(b) of the Privacy Act also extends the 
exemption thereunder to cases where disclosure "could reasonably be expected to be 
injurious to the enforcement of any law of Canada." It declined to address the issue as to 
whether mediation and non-coercive recommendations, as provided for under the OLA, 
constituted "the enforcement of any law of Canada", arguing that the question of 
confidentiality arose in the case at bar only in respect of investigations. 
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